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Upon the termination of the policy the parties agreed for a renewal of the 
contract upon the terms and conditions of the expiring policy. The new 
policy contained the co-insurance clause, which was not in the first policy 
but its presence was not discovered by the insured until after the loss 
In a suit for reformation of the contract: 

Held, That the insured was not guilty of such laches in failing to read the 
policy until after the loss as would debar him from the right to a refor- 
mation of the contract. 


Held, That the variation from the original policy could only be attributed 
to fraud or mistake, and the insured was entitled to have the renewal 
policy reformed to correspond with the original. 

VoL. XVI-16. 
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S. Lucas, fur Plaintiffs. 
H. C. Rosryson and C. E. Perxens, fur Defendanis. 


Parper, J. 

The complaint in effect is as follows, viz.: prior to May 15th, 
1884, the defendant had issued to the plaintiffs a policy of insurance 
against loss by fire upon merchandise; on that day it expired; on 
that day the defendant proposed to them to renew the insurance 
upon the terms and conditions of the expiring policy; the plaintiffs 
accepted the proposition; the defendant wrote a policy, delivered 
it to, and received the premium from the plaintiffs; they, relying 
upon the fidelity of the defendant to its promise, and supposing the 
last written policy to contain the same stipulations and conditions 
as were in the first, omitted to read it. 

The merchandise was damaged by fire on August 17th, 1884; 
subsequently the plaintiffs for the first time discovered that the last 
policy contained this condition, which was not in the first, viz.: ‘“Co- 
insurance clause. If the value of the property at the time of any 
fire shall be greater than the amount of the insurance thereon, the 
insurer shall be considered as co-insurer for such excess, and all 
losses shall be adjusted accordingly.” In this respect the last policy 
materially differs from the first. The plaintiffs would not have 
accepted the policy and paid the premium if they had known that it 
contained this clause; and if the defendant had notified them of its 
refusal to perform its agreement they could and would have obtained 
elsewhere at the same price the desired insurance upon the stipulated 
terms. 

The defendant refuses, either to correct the policy or perform the 
agreement. The plaintiffs ask that the policy may be reformed so 
as to express the agreement, and that the defendant be compelled to 
perform the agreement and pay the indemnity promised by it. 

The defendant answers by demurrer, for these reasons, viz.: Upon 
the facts stated the plaintiffs are not entitled to the relief sought, 
The complaint does not aver that there was a mutual mistake 
between the parties as to the terms of the policy or as to the 
agreement for one. The plaintiffs were guilty of gross laches in not 
reading the policy; in not notifying the defendant of their claim so 
that it might have exercised its right of rescission before loss. The 
superior court held the complaint to be insufficient. The plaintiffs 
appeal for the following reasons, viz. :— 
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1. The court erred and mistook the law in rendering judgment in 
favor of the defendant to recover costs. 

2. The court erred and mistook the law in not holding that the 
plaintiffs were entitled to recover at least the amount of loss covered 
by the policy or delivered to the plaintiffs by the defendant. 

3. The court erred and mistook the law in holding, that upon the 
acts stated in the complaint, the plaintiffs were not entitled to the 
relief sought. 

4. The court erred and mistook the law in holding that the 
plaintiffs should have averred in their complaint that there was a 
mutual mistake between the plaintiffs and defendants as to the terms 
of said policy of insurance delivered to the plaintiffs. 

5. The court erred and mistook the law in holding that there was 
no allegation in the plaintiffs’ complaint of an agreement between the 
parties as to the specific terms of the new policy that was to be issued. 

6. The court erred and mistook the law in not holding that as the 
defendant had agreed to renew said insurance on the same terms 
and conditions as stated in the old policy of insurance for one year, 
for the same premium, and issue a policy therefor, that it was im- 
material under the circumstances in this case whether the failure to 
perform said agreement on the part of the defendant was by mis- 
take or design. 

7. The court erred and mistook the law in holding that the 
plaintiffs were guilty of such gross laches in not examining the new 
policy, that they are not entitled to relief, and in holding that the 
defendants were excused in the performance of their contract, 
because the plaintiffs did not detect their omission to deliver such 
a policy to the plaintiffs as it agreed to, until after the fire. 

8. The court erred and mistook the law in holding that it was the 
duty of the plaintiffs to detect and notify the defendant of an altera- 
tion which the defendant made, and in the very nature of the case 
must have had knowledge of, to wit.: the changes in the terms and 
conditions of the new policy from those in the old. 

9. The court erred and mistook the law in not holding that the 
plaintiffs were entitled to a correction of said last-named policy in 
the manner sought, and to specific performance of the agreement 
stated in paragraph 10, and to judgment for the amount that would 
be done by said policy, when corrected, by reason of said loss by 
said fire. 

For the purpose of testing the sufficiency of the pleadings, we are 
to assume that the defendant admits that an agreement between it 
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and the plaintiffs for indemnity against loss by fire, containing 
every stipulation and condition which should enter into or affect it 
was reduced to writing, and that the defendant agreed to make and 
sign a copy thereof, except as to the dates of commencement and 
termination of risk, and deliver the same to the plaintiffs; that it 
wrote and signed a policy of insurance, delivered it to the plaintiffs 
as and for a performance of its promise, and received the stipulated 
premium without notice to them that an important and variant con- 
dition had been added to those contained in the first written agree- 
ment; that the plaintiffs, trusting to the defendant’s fidelity to its 
undertaking, omitted to examine the policy for the purpose of dis- 
covering variances from the written draft, and did not in fact dis- 
cover the variance until after damage to the property for which 
indemnity had been sought. 

The presence of the variant clause in the delivered instrument is 
of necessity due either to intention or mistake upon the part of 
the defendant. To attribute it to the former is to charge cunstructive 
fraud at least, and inasmuch as the plaintiffs have not charged this 
specifically, if we accede to the rule of law invoked by the defendant, 
that unless fraud is so charged it is excluded from the case, there 
remains the other and only possibility, viz., mistake; and upon a 
fair interpretation of the allegation this, the only possible legal 
meaning is to be attributed to it, viz.: that the writing, which by 
the agreement of the parties, should have been a copy of a previously 
written draft, did in fact contain a variant and material clause which 
neither of them desired or intended it should contain; which neither 
party would knowingly have permitted to be in it. This meaning 
the defendant should have found therein, and to it made answer. 

That it isa most frequent and useful office of a court of equity 
to reform written contracts and make them conform to the verbal 
agreement or written draft which of necessity precedes them, is in 
the knowledge of all, and it is sufficiently accurate to say that no 
writing is beyond its reach, if the prayer for relief is presented 
in due season and supported by convincing evidence. 

Of course the presumption in favor of the written over the spoken 
agreement is almost resistless; and the court has wearied itself in 
declaring that such prayers must be supported by overwhelming 
evidence or be denied. But in the case at bar the defendant volun- 
teers to lift this burden from the plaintiffs, and upon the pleadings 
admits that the delivered policy is materially variant from the pre- 
cedent written draft agreed upon. 
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There are many precedents for the reformation of policies of 
insurance in cases where the insured has held the policy until after 
a loss in silence and in ignorance of the necessity for such reforma- 
tion; ignorance because of the omission to read the policy or of a 
careless reading. A few are cited. 

In Andrews vs. Essex Ins. Co. (3 Mason, 10) Story, J., said: “There 
cannot at the present day be any serious doubt that a court of 
equity has authority to refurm a contract, where there has been an 
omission of a material stipulation by mistake. And a policy of 
insurance is just as much within the reach of the principle as any 
other written contract. But acourt of equity ought to be extremely 
cautious in the exercise of such an authority, seeing that it trenches 
upon one of the most salutary rules of evidence, that parol evidence 
ought not to be admitted to vary a written instrument. It ought 
therefore in all cases to withhold its aid, where the mistake is not 
made out by the clearest evidence according to the understanding 
of both parties, and upon testimony entirely exact and satisfactory. 
There is less danger where the instrument is to be reformed by 
reference to a preliminary written contract, which it was designed 
to execute. But even here there is abundant room for caution, 
since the parties may have varied their intentions, or the clause may 
not have been originally understood by either party to go to the 
extent now required. And these considerations acquire additional 
force, where circumstances have occurred in the intermediate time 
which give an increased importance to the asserted mistake. Under 
these limitations the doctrine of courts of equity on this subject does 
not seem at variance with general convenience or justice.” 

In Story’s Equity Jurisprudence (sec. 159) it is said: “The relief 
granted by courts of equity in cases of this character is not confined 
to mere executory contracts, by altering and conforming them to 
the real intent of the parties; but it is extended to solemn instru- 
ments, which are made by the parties in pursuance of such execu- 
tory or preliminary contracts, and, indeed, if the court acted other- 
wise, there would be a great defect of justice, and the main evils of 
the mistake would remain irremediable. Hence, in preliminary 
contracts for conveyances, settlements, and other solemn instru- 
ments, the court acts efficiently by reforming the preliminary con- 
tract itself, and decreeing a due execution of it as reformed, if no 
conveyance or other solemn instrument in pursuance of it has been 
executed. And if such conveyance or instrument has been exe- 
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cuted it reforms the latter also by making it such as the parties 
originally intended. 

In Oliver vs. Mutual Commonwealth Ins. Co. (2 Curtis, 277) the 
marginal note is as follows: “Ifa policy when drawn and received 
does not correctly express a previously concluded agreement for 
insurance, which it was designed by both parties to execute, equity 
will reform ‘it. If underwriters conclude an agreement for insur- 
ance with one known to them to be merely an agent, and nothing is 
said as to whose account the insurance is to be made upon the agent 
has a right to a policy insuring him as agent or for whom it con- 
cerns. If the agent makes a mistake in declaring the interest, 

quity requires it to be corrected and the policy reformed. There 
8 a distinction between the correction of a mistake in a written 
contract and in the execution of a power; in the latter case courts 
interpose more willingly. But if the agent did not declare the 
nterest in the wrong person by mistake, but through a fraudulent 
design, equity will not relieve the principal. If a party fails through 
mistake to obtain such a policy as he is entitled to by an existing 
valid contract, equity will relieve, though the mistake arose from 
ignorance of law.” 

In N. A. Ins. Co. vs. Whipple (2 Bissell, 419) the court says: “It 
is easy to see how, in tbe filling up of printed blanks, a mistake like 
that alleged by the complainant might happen; and the policy 
clerk says that it occurred from the fact that he was accustomed in 
the majority of instances to fill up yearly policies. All the other 
policies were made out for two months; that is, they expired on the 
22d of December, 1864, instead of the 22d of December, 1865. 
This is not contradicted by the defendant. ‘The defendant himself, 
who personally procured this insurance, has no recollection or does 
not testify to any, in regard to what transpired at the time he applied 
for the insurance. He admits that he obtained the insurance at the 
time mentioned, but does not profess to remember the time the 
policies were to run, from anything he can now recall of the trans- 
action. It is shown in the proofs, and I presume it would be taken 
notice of without proof, that fourteen months is an unusual time for 
the life of an insurance policy. The usual time is two, three, four, six, 
and twelve months; and if, for any reason, the defendant had had 
occasion to apply for a policy so much out of the usual course of 
business it would have made some impression upon his memory and 
that of the clerks and agents of the insurance company who partici- 
pated in the transaction. So, also, the fact that unly so small an 





1887.) Palmer et al. vs. Hartford Fire Ins. Co. 247 


amount was paid for a policy having so long a time to run, would 
seem to be a circumstance calculated to excite attention and impose 
itself upon the memory. It is true that the defendant testifies 
that he afterwards sent his policies to the insurance agents, to 
have them looked over and mistakes corrected; but both the agents 
deny that they ever saw this policy, and assert positively that they 
supposed the same had expired on the 22d day of December, 1864, 
and had so entered the same on their books, and so informed the 
complainant, and had no knowledge that the policy in question was 
claimed to be in force, until after the fire. Under the evidence in 
this case I can but conclude that the substantial allegations in the 
bill are made out by the proofs, and that the complainant is entitled 
to the relief prayed for.” 

In Phenix Fire Insurance Company vs. Gurnee (1 Paige, 278) 
the marginal note is as follows: “A court of chancery has jurisdic- 
tion to correct mistakes in policies of insurance, as well as in all 
other written instruments. The evidence of the mistakes in all cases 
should be clear and satisfactory.” Chancellor Walworth said: “It 
is well settled that a court of equity has jurisdiction to correct mis- 
takes in policies of insurance as well as in all cther written instru- 
ments (Phill. on Ins., 14). But the evidence of such mistakes, and 
that both parties understood the contract in the movement in which 
it is sought to be reformed, should be clear and satisfactory. In 
policies of insurance the label or written memorandum from which 
the policy was filled up is always considered of great importance in 
determining the nature of the risk and the intention of the parties. 
Thus in Motteaux vs. London Insurance Company (Atk., 347) 
Lord Hardwicke held that a policy ought to be rectified agreeably to 
the label; and in the issues which he directed in that case, the label 
was treated as the real contract between the parties. In this case 
there is a substantial difference between the policy and the written 
memorandum on which it is founded.” 

In Wood on Fire Ins., sec. 484, p. 809, it is said: “ When an appli- 
caticn for insurance is made and accepted, and a policy is issued, 
which either by mistake or fraud on the part of the insurer, essen- 
tially varies from the contract made, and the policy is not seen or 
examined by the assured until after the loss thereunder occurs, he 
is not estopped from seeking a reformation of the contract, upon the 
ground that he accepted the policy. Thus, where the plaintiffs 
entered into a contract for insurance with the defendant’s agent and 
paid him the premium, and took from him a receipt stating that the 
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insurance was for $10,000 upon ‘ merchandise generally, contained in 
their three-story, brick building, metal roof, etc., and occupied by 
them as a commission house,’ and a policy was issued containing all 
the provisions of the contract except the words ‘as a commission 
house,’ and the policy was received by a clerk of the plaintiffs, and 
its terms were not known to the assured until the loss; it was held 
that, inasmuch as the insured refused to pay the loss upon goods 
held by commission, the assured were entitled to have the policy 
made to conform to the agreement, and could not be said to have 
accepted the change in the contract, as indicated by the policy. 
The fact that proceedings are not instituted for its reformation until 
after a loss, does not of itself bar the remedy. It is a circumstance 
to be taken into consideration in connection with other circum- 
stances in determining whether the plaintiffs waived the variance, 
but, if the delay is excused, the remedy remains.” 

Franklin Fire Ins. Co. vs. Hewitt, 3 B. Mon. (Ky.), 202. 

In Van Tuyl vs. Westchester Fire Ins. Co. (55 N. Y., 657), the 
plaintiff procured insurance upon his stock and materials in his man- 
ufactory. One of the printed conditions declared it void in the case 
of the establishment running, in whole or in part, over or extra time, 
or running at night, without special agreement. The plaintiffs gave 
evidence to show thaf they previously insured with defendant, 
but had the policy canceled because of the condition above 
mentioned being in the policy; that plaintiffs agent informed de- 
fendant that the United States Insurance Company of Baltimore was 
writing on the property, and that their policy did not contain that 
clause; that the defendant thereupon agreed to write as the other 
companies did and to follow the form of the United States policy, 
which the plaintiffs were to, and did furnish for the defendant to 
copy. Plaintiffs thereupon produce a blank form, which the witness 
testified was a blank policy of the latter company. This was offered 
in evidence, and was objected to upon the ground that the copy 
shown defendants should be produced, and that a blank form not 
filled up was not proper evidence. The objection was overruled and 
defendant excepted. Plaintiffs also gave evidence tending to show 
that they did not discover that the permission required was not in 
the policy until after the fire. The evidence as to the agreement was 
denied by defendant’s agent who effected the insurance. It was 
held that the plaintiffs were entitled to have the policy reformed. 
See also Phoenix Fire Ins. Co. vs. Gurnee, 1 Paige, ch. (N. Y.), 278; 1 
Bennett Fire Ins. Cases, 257; N. Y. Ice Co. vs. Western Ins. 





1887. ] Palmer et al. vs. Hartford Fire Ins. Co. 249 


Co., 23 N. Y., 357; National Fire Ins. Co. vs. Crane, 16 Ind., 260; 
Harris vs. Columbia ete. Ins. Co., 18 Ohio, 116; Weed vs. Schenec- 
tady etc. Ins. Co., 7 Lans. (N. Y.), 452; Bidwell vs. Astor etc. Ins. 
Co., 16 N. Y., 263; Briosco vs. Pacific Mut. Ins. Co., 4 Daly (N. Y. 
C. P)., 246; Bunden vs. Orient etc. Ins. Co., 2 Keyes (N. Y.), 667; 
N. American Ins. Co. vs. Whipple, 2 Biss. (U. S.),418; Malleable Iron 
Works vs. Phoenix Ins. Co., 25 Conn., 465; Bennett vs. City Ins., 
115 Mass., 241; Oliver vs. Mut. Com. Ins. Co., 2 Curtis (U. S.), 277; 
Moliere vs. Penn. Fire Ins. Co., 5 Rawle (Penn.), 342; National 
Traders’ Bank vs. Ocean Ins. Co., 62 Maine, 519; Lippincott vs. Insur- 
ance Co., 3 La., 546; Law vs. Warren, 6 Irish Eq., 299. 


In Nat. Traders’ Bank vs. Ocean Insurance Co. (62 Maine, 519), it 
is said : “ This is a bill in equity asking the court to reform an in- 
surance policy. The authority of the court to grant the relief prayed 
for is conceded. The only question is, whether the evidence of mis- 
take is such as to justify the court in exercising its authority. * * * 
As there can be no recovery upon the policy as it is now written, 
for the reason that between the voyage insured and the one actually 
made by the vessel, there would be apparently a fatal deviation; the 
plaintiffs ask to have the policy reformed so that it will describe the 
voyage correctly. We think the relief prayed for should be granted. 
Where, as in this case, an insurance company undertakes to insure 
the charter of a vessel, after being informed that no copy of the 
charter has been received, and it is not known how many ports she 
will be required to use, and through mistake the policy is so written 
as to limit the vessel to the use of one port, when in fact her char- 
ter requires her to use two, we think a court of equity should order 
the policy reformed, so as to make it describe the voyage correctly. 
The mistake in this case seems to be established beyond the possi- 
bility of doubt. The policy and the charter are both written instru- 
ments. A comparison of the two demonstrates that the voyage 
described in the charter is misdescribed in the policy. Can there 
be any doubt that this misdescription was the result of mistake ? 
We think not. It is impossible to believe that the applicant for in- 
surance knowingly paid the premium for a void policy. Nor would 
it be just to the officers of the insurance company to suppose that 
they took a premium for a policy known to them to be of no value. 
The conclusion is therefore inevitable, that the misdescription was 
the result of a mistake—a mutual mistake—-a mistake in which both 
parties participated; and we think equity and good conscience re- 
quire that it should be corrected. 
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In Buckland vs. Adams Express Co. (97 Mass., 132), the court 
said : “On a consideration of the facts stated it does not appear to us 
that the plaintiffs ever did agree that the merchandise in question 
should be transported on the terms set forth in the receipt which 
was delivered to the workman at the manufactory when the package 
was delivered to the defendant’s agent. It is not stated that the 
plaintiffs or either of them ever read the paper containing the al- 
leged regulations or one similar to it. It is agreed that the defend- 
ants received and carried like packages of merchandise for the 
plaintiffs at or about the time the one in controversy was delivered 
for carriage without giving the plaintiffs any receipt whatever there- 
for, and that this was the course of dealing between the parties in a 
large majority of the instances in which the defendants had been 
employed by the plaintiffs. From this it would appear that the or- 
dinary course of business was for the defendants to receive merchan- 
dise from the plaintiffs without attempting to limit their liability as 
carriers in any manner whatever. Under the circumstances we can- 
not fairly infer that the plaintiffs understood that by the delivery of 
a receipt for the merchandise the defendants intended to limit the 
liability which they ordinarily assumed in their dealings with the 
plaintiffs, or that the latter understood and assented to the contents 
of such receipt as fixing the terms on which the defendants were to 
transport the merchandise.” 

In National Fire Ins. Co. vs. Crane (16 Maryland, 295), the court 
said : “ Whatever effect the want of such an indorsement may have at 
law, in an action on tke policy we think it cannot be urged in a court 
of equity in a cause otherwise free from objection. The judge be- 
low has correctly stated the law on the subject. The indorsement 
could have been made only by the company. If it be omitted, who is 
to blame? Certainly not the assured. These policies contain many 
stipulations, some of them operating as conditions precedent, for the 
benefit of the company and few for that of the assured. It is too 
common for application to be met and adjustment refused on frivo- 
lous and unjust pretenses, in order to defeat fair claims on contracts 
of which good faith is the very essence, and we think it would pro- 
mote the interest of insurance companies, and tend to a higher state 
of morals in business transactions if they would exhibit more readi- 
ness to settle demands upon them than, as we discover from the nu- 
merous reported cases on the subject, appears to be usual with 
them. In this case the president of the company dictated the ap- 
plication himself; the prior insurance was made known to him; the 
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parties relied upon him; they never went to the office of the com- 
pany; he came to the counting-house of the complainant, seeking the 
risk, and after hearing all they had to say on the subject, he de- 
parted and soon after sent the policy and received the premium, his 
clerk saying that it was all right; the only defect, however, being 
that the company had omitted part of its own duty in not indorsing 
the former insurance. In such a case we are called upon to say that 
the party is without remedy; on the contrary, we think it would be 
a reproach to the jurisprudence of the State, if this company were 
discharged from their contract on any such ground. There is a 
distinction in cases where the preparation of an instrument belongs 
to the party to become liable under it; he ought to be dealt with 
more strictly: 19 Ves., 259. Insurance contracts are within this 
principle, and equity will interpose not only in cases of fraud, but 
also of mistake, where a policy is drawn up in a form different from 
the application, or anything is omitted which it is the duty of the 
company to insert or indorse on the instrument: Collett vs. Morri- 
son, 12 Eng. Law and Eq. Rep., 191.” 

In Bidwell vs. Astor Ins. Co. (16 N. Y., 266), itis said: “That the 
contract of insurance agreed to be made by the defendants was such 
in its character as the plaintiffs have alleged in their complaint, has 
been found by the judge and is conclusive upon us. The fact on 
which the appellants rely, that the policy actually made out was in 
the plaintiffs hands for a considerable time and until the loss had 
occurred, wasa circumstance to be weighed by the judge as bearing 
upon the truth of the plaintiff's allegation that the policy did not 
pursue the contract. It has undoubtedly been considered by the 
judge, and his judgment has been given notwithstanding that cir- 
cumstance in favor of the plaintiffs. There is no rule of law which 
fixes the period within which a man muy discover that a writing does 
not express the contract which he supposed it to contain, and which 
bars him of relief for delay in asserting his rights, short of the period 
fixed by the statute of limitations : Phoenix Ins. Co. vs. Gurnee, 1 
Paige, 278.” 

It is a matter of common knowledge that a policy of insurance 
against fire, at the present day, is a lengthy contract, which, after 
specifying the main things, viz.: the subject, its location, the owner, 
the amount, the time, and the price, embodies very many stipulations 
and conditions for the protection of the underwriter. If a person 
desiring indemnity against loss applies to the underwriter and states 
the main things above enumerated and says no more, he has knowl- 
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edge that he has asked for and will receive a contract which, in 
addition to those, will contain many limiting conditions in behalf 
of the party executing it; and when he receives the policy he 
cannot avoid seeing and knowing that there are many more stipula- 
tions in it than were covered by his verbal request. It may well 
be that a due regard for the rights of others requires him to 
examine those stipulations and express a timely dissent, or be held 
to an acceptance thereof. Nothing which has previously transpired 
between him and the underwriter furnishes justification for omission 
to read them. The underwriter has not invited his confidence by 
any promise as to what the writing shall contain or omit. 

But if the underwriter solicits a person to purchase of him in- 
demnity against loss by fire, and if they unite in making a written 
draft of all the terms, conditions, and stipulations which are to be- 
come a part of or in any way affect the contract, and if the under- 
writer promises to make and sign a copy thereof and deliver as the 
evidence of the terms of his undertaking; and if a material and 
variant condition is by mistake inserted and the variant contract 
is delivered and the stipulated premium is received and retained, 
the court will not hear the claim that he is entitled to the benefit 
of the variant condition, where the other party had neither actual 
nor imputed knowledge of the change. 

In his promise to make and deliver an accurate copy there is justi- 
fication before the law for the omission of the other party to exumine 
the paper delivered and for his assumption that there is no de- 
signed variance. A man is not for his pecuniary advantage to 
impute it to another as gross negligence, that the other trusted to 
his fidelity to a promise of that character. 

The rule of law that no person shall be permitted to deliver 
himself from contract obligations by saying that he did not read 
what he signed or accepted, is subject to this limitation, viz.: it is 
not to be applied in behalf of any person who, by word or att, 
has induced the omission to read. The defendant has brought to 
our notice a few of the many cases in which the rule has been 
plainly declared, but we think that in a few or none of them did 
the party seeking to enforce it subject himself to this limitation. 

There was in the first written draft agreed upon by the plaintiffs 
and defendant the contract between them; in all its terms and con- 
ditions it became and has hitherto continued to be operative. The 
draft of another and variant one has not annulled or affected it; 
because the last has not in the eye of the law been accepted by, 
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or become obligatory upon the plaintiffs. That contract the de- 
fendant had the right to rescind; a right which it has possessed 
in its fullest measure, because it was not affected by the delivery of 
the variant one, not accepted by the plaintiffs; and if becausejof its 
own negligence in omitting to execute and deliver a true copy of the 
original agreement, it resulted that it was induced to refrain from 
exercising its right of rescission, it must accept the.iconsequences 
rather than cast the burden upon the plaintiffs. 

There is error in the judgment complained of. 

In this opinion the other judges concurred. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


PROVIDENCE WASHINGTON INS. CO. er ~ 


vs. > 


’ 


THE SYDNEY er at.* ) 


The libelants issued a running policy to H. M. & Co., ‘‘onaccount of H. M. & 
Co., for whom it may concern.” They subsequently, upon the application 
of H. M. & Co., issued a certificate of insurance under and subject to the 
conditions of the said policy; loss, if any, payable to the assured, or order. 
H.M. & Co., by whom the insurance was effected, were intermediaries 
between boatmen and shippers. A., P. & Co. were the owners of the cargo. 
The certificate by which the cargo was insured, under and subject to the 
conditions of the running policy, was obtained by H. M. & Co. at the re- 
quest of A., P. & Co. The libelants’ dealings were entirely with H. M. & 
Co. In consequence of negligence on the part of the carrier, a total loss 
ensued. The libelants, upon an abandonment by A., P. & Co. and H. M. 
& Co. of their interests in the property, paid the insurance in full, and filed 
a libel against the carrier for negligence. Held, That the certificate and 
policy are to be read together; and when so read, constitute a contract te 
insure H. M. & Co. for themselves, and for those whom they might repre- 
sent, having insurable interests in the premises, and that both H. M. & 
Co. and A., P. & Co. were embraced therein. The intention of the person 
who effects the insurance, whether known to the insurer or not, determines 
the application of the clause. 

Payment of a total loss works an equitable assignment of the property, and 
the insurer may, after payment to the assured, charge the carrier for neg 
ligence in destroying property which has become his. The insurer, upon 
subrogation to the rights of the assured, becomes the real party in inter- 
est, and may maintain the suit in his own name. 

When a loss occurs in consequence of an explosion of the boiler, a presump- 
tion of negligence on the part of the carrier is thereby created, which 
those who are responsible must rebut by proof of due care, or by showing 
the existence of circumstances over which they had no control, and to 
whch the result may be fairly attributable. 

Although the answer denies negligence, it admits facts which raise a pre- 
sumption of negligence, but as the apostles indicate that the question of 


* Decision rendered, March 17, 1886.—From Federal Reporter. 





1887.] Prov. Wash. Ins. Co. et. al. vs. The Sydney et al. 255 


negligence has not been fully entered into, and as the claimant has relied 
upon the theory that the facts found did not make out a prima facie case 
against him, he may be permitted to apply for leave to introduce further 
evidence in this regard. 


In Admiralty. 
Epwarp D. McCarruy, for Appellanis. 
Hytanp & Zasrisxie, fur Claimant. 


Wattace, J. 

The libel in this cause avers, in substance, that the libelants, in- 
surance corporations engaged in the business of marine insurance, 
did by a policy of insurance agree to indemnify Armour, Plankinton 
& Co., the owners of a certain cargo of wheat on bourd the canal- 
boat Worden, upon a voyage from Buffalo to New York, against the 
usual risks and perils of the voyage; that there was a total loss of 
the cargo upon the voyage, and an abandonment by the owners to 
the libelants; that the canal-boat Worden, upon the voyage, was 
fastened to the steam canal-boat Sydney, and was entirely dependent 
on the Sydney for motive power; that both the Wurden and the 
Sydney were owned by the same persons; that the loss occurred by 
the negligence of the persons in charge of the two boats, in conse- 
quence of which the. Worden was driven upon the rocks of Esopus 
Island, in the Hudson River, and sank; that the libelants became 
liable to the owners of the cargo in the sum of $9,211.75 as for a 
total loss, and paid that sum to them as the insurance upon said 
cargo, whereby libelants became subrogated to the owner’s cause of 
action against the vessels. The answer of the claimant admits that 
he was the owner of both vessels; denies that the libelants insured the 
owners of the cargo of the Worden; alleges that the policy insured 
the claimant as carrier of the cargo; denies all averments of negli- 
gence; admits that the Worden, while being towed by the Sydney, 
and while entirely under the control and management of the Sydney, 
struck the rocks upon Esopus Island, and sunk; admits that these 
were well-known rocks, easily avoidable ordinarily by tow-boats and 
their tows; and avers that the Wourden foundered by reason of the 
bursting of the boiler of the Sydney, whereby that steamer was 
unable to control her movements, and was carried by the tide and 
wind until the Worden struck the recks. The answer further alleges 
that the claimant paid the premium to the libelants for the insur- 
ance, upon the agreement that the payment of any loss or damage 
to the cargo in transitu should accrue to the benefit of the claimant, 
and relieve him from his liability for such loss as a common carrier. 
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The district court dismissed the libel, and upon this appeal by the 
libelants the following facts are found:— 

(1) Prior to the seventeenth day of May, 1883, the libelants issued 
and delivered to the firm of H. Morse & Co., of Buffalo, New York, 
a policy of insurance, reciting that “on account of H. Morse & Co., 
for whom it may concern, they do insure the several persons whose 
names are hereafter indorsed on the policy as owner, advancer, or 
common carrier of goods, merchandise, or produce on his own boat, 
or boats belonging to others, loaded on commission or chartered, 
from place to place us indorsed hereon, or in a book kept for that 
purpose, for the several amounts at the rate and on the goods, mer- 
chandise, or produce as specified in the indorsement, beginning the 
adventure upon the goods, merchandise, or produce from and imme- 
diately following the landing thereof at the port or place of the 
indorsement, and, continuing the same until the goods, merchandise, 
or produce shall be safely landed at the port of destination.” The 
policy, among other things, excepted from the risk all losses arising 
from want of ordinary care and skill in lading or navigating the 
boats. 

(2) On the seventeenth day of May, 1883, Morse & Co. applied to 
the agent of the libelants at Buffalo for insurance upon a cargo of 
wheat, to be carried on board the canal-boat William Wurden from 
Buffalo to New York, and requested the loss, if any, to be made 
payable to Morse & Co., or order. Thereupon the agent of the 
libelants entered in the book a memorandum designating Morse & 
Co. as the persons on whose account insurance was effected, describ- 
ing the boat, cargo, and voyage, and specifying the amount insured 
upon the cargo on the voyage, from Buffalo to New York, as $9,875, 
and the premium as $14.82. At the same time the agents of the 
libelants delivered to Morse & Co. a certificate certifying that Morse 
& Co. were insured under and subject to the conditions of the policy 
before mentioned, in the sum of $9,875 on cargo of wheat on board 
boat William Worden from Buffalo to New York, loss, if any, payable 
to assured, or order. 

(3) At the time when the foregoing policy and certificates were 
executed and issued by the libelants, Morse & Co. were doing busi- 
ness at Buffalo as intermediaries between boatmen and shippers of 
cargo in procuring cargoes to be shipped for a commission. They 
were applied to by the owner of the canal-boat Wurden to procure 
him a cargo for New York. They thereupon applied to one Mead- 
ows, who was an agent for Armour, Plankinton & Co., for a cargo, 
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and agreed with him to transport 7,900 bushels of wheat from 
Buffalo to New York on the boat Worden, and to insure the same for 
a freight of five cents per bushel. Thereupon they entered into a 
contract with the owner of the Worden, evidenced by a bill of lading, 
in which they were described as shippers of the cargo for transpor- 
tation of the cargo to New York, and procured the certificate of 
insurance aforesaid, and indorsed and delivered to the agent for 
Armour, Plankinton & Co., and at the same time entered into a con- 
tract with him for the transportation of the cargo to New York, 
evidenced by a bill of lading in which they described themselves as 
carriers, and Armour, Plankinton & Co. as shippers. 

(4) At the time Morse & Co. executed and delivered the bill of 
lading to the agent of Armour, Plankinton & Co., the claimant, as 
muster of the Worden, also executed a duplicate bill of lading, 
describing himself as carrier, and delivered it to said agent. 

(5) By the agreement for the transportation of the cargo between 
Morse & Co. and the claimant, the latter was to receive five cents 
per bushel as freight, less the amount to be paid as premium for in- 
suring the cargo, and less a commission of five per cent upon the 
whole freight money to Morse & Co. 

(6) Morse & Co. advanced to the agent of Armour, Plankinton & 
Co. $200 for prior advances made by the agent upon the wheat, and 
by the bills of lading the cargo was to be delivered upon payment of 
this advance and the freight. 

(7) At the time of making application for the insurance, receiving 
the certificate, and signing the several bills of lading, it was under- 
stood between Morse & Co. and the claimant that the latter owned 
the Worden and the Sydney, and intended to tow the Woden by the 
Sydney on the voyage. 

(8) Upon the voyage the Worden was wholly under the control of 
the Sydney, and both boats were navigated as one vessel practically; 
and on the twenty-eighth day of May, 1883, while proceeding on the 
voyage down the Hudson River the Worden struck the rocks on 
Esopus Island, and sunk, and her cargo was damaged to the amount 
of $6,175.89. These were well-known rocks, easily avoidable by 
vessels. 

(9) There is no evidence of any negligence on the part of those in 
charge of the navigation of the Worden or the Sydney except such 
as appears from admissions in the answer of the claimant. 

(10) June 26, 1883, the libelants paid to Armour, Plankinton & 


Co. the sum of $9,211.75 on account of the loss of the cargo in- 
VoL. XVI.—17. 
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sured; and upon an abandonment by the owners to the libelants, 
and about the same time, they paid to Morse & Co. the sum of 
$520, in full for their interest in the cargo. 

It is to be observed that the cause of action upon which the libel 
proceeds is for negligence. It is not claimed that the vessels, or 
either of them, are liable because of a breach of the carrier’s con- 
tract. The libelants assert that they have succeeded to the rights of 
Armour, Plankinton & Co., as the owners of the cargo of the Worden, 
to recover against both boats because of loss sustained by reason of 
the negligent navigation of the boats. There is no allegation in the 
libel that the libelants have succeeded to the rights of Armour, 
Plankinton & Co. by an assignment of the cause of action. The 
libelants rely purely upon subrogation. The case consequently pre- 
sents two questions: First, whether upon the facts a cause of action 
existed in favor of Armour, Plankinton & Co. against one or both of 
the vessels at the time of the payment to them of the loss by the 
libelants; and, second, whether the libelants stand by subrogation 
in the place of Armour, Plankinton & Co. to enforce that cause of 
action. If Armour, Plankinton & Co. were not entitled to the in- 
surance, as between themselves and the libelants, under the policy 
and certificate, the libelants cannot recover. 

Treating the case as though Armour, Plankinton & Co. were libel- 
ants, their right to recover against the vessels would not be affected 
by the fact that they had been paid the full amount of their loss by 
the insurers: The Monticello, 17 How., 152. If the insured owner 
has accepted payment from the insurer, the latter may use the name 
of the assured to obtain redress from the persons whose conduct 
caused the loss. At law, the insurer, upon subrogation to the rights 
of the assured by payment of the loss, can only maintain such a 
suit in the name of the assured: Gales vs. Hailman, 11 Pa. St., 515; 
Hart vs. Western R. Co., 13 Metc., 99; Hall vs. Railroad Cos., 13 
Wall., 367; Mercantile Ins. Co. vs. Calebs, 20 N. ¥., 173. In ad- 
miralty, however, there seems to be no reason why the insurer may 
not, as in equity, maintain the suit in his own name as the real 
party in interest: Fretz vs. Bull, 12 How., 466; The Monticello vs. 
Morrison, 17 How., 155. As the libelants have paid Morse & Co. 
for their interest in the loss, all the parties whose rights are involved 
are before the court. 

Although the answer denies negligence in the navigation of the 
vessels, it admits facts which raise a presumption of negligence. 
It admits that the Worden, while upon her voyage on the Hudson 
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River, was propelled against well-known rocks, and alleges, in ex- 
culpation, that this took place because the vessel became unman- 
ageable in consequence of the bursting of the boiler of the Sydney. 
As both the vessels were navigated as one, and were owned by the 
claimant, the case is to be treated as though the libel were filed 
against the Sydney alone, and as though a vessel, having the 
power to move or stop at pleasure in a channel of sufficient breadth, 
were charged with negligence by reason of being brought into col- 
lision with a well-known obstruction easily avoidable by those in 
charge. In the absence of any explanatory evidence to indicate 
that the accident was one which could not be foreseen or prevented 
by the exercise of proper nautical skill, the facts admitted establish 
a prima facie case of negligence: The Granite State, 3 Wall. 310; 
Orient Ins. Co. vs. The Saunders, 25 Fed. Rep., 727. No evidence 
has been offered in support of the exculpatory allegations of the 
answer. Even had it been shown that the accident was occasioned 
by the explosion of the boiler, and that, after such explosion, the 
Worden could not have been saved from being driven with such 
violence upon the rocks as to sink her, it would still have been 
incumbent upon the claimant to show that the boiler was in a safe 
condition, and was properly managed. Boilers do not usually ex- 
plode when they are in a safe condition and are prudently managed, 
and the fact of an explosion therefore creates a presumption of 
negligence, which those who are responsible for the consequences 
must overthrow by evidence showing due care, or the existence of 
circumstances over which they have no control, to which the result 
may be fairly attributed: Transportation Co. vs. Downer, 11 Wall., 
129; The New World vs. King, 16 How., 477; Rintoul vs. New York 
Cent. & H.R. R. Co., 21 Blatchf., 439; s. c. 17 Fed. Rep., 905; 
Mullen vs. St. John, 57 N. Y., 567. In the case of Rose vs. Stevens 
& Condit Transp. Co. it was held in this court that negligence may 
be inferred from the fact of the explosion of a steam-boiler on a 
vessel, even where the defendant is under no contract obligation to 
the plaintiff: 20 Blatchf., 411, and 11 Fed. Rep., 438. It follows 
that a sufficient case was shown to authorize a recovery by the owner 
of the cargo against the vessels. 

Assuming that Armour, Plankinton & Co. could recover upon the 
proofs if they were libelants, it remains to consider whether the libel- 
ants became subrogated to their cause of action. The rule is ele- 
mentary that payment of a total loss by the insurer works an equita- 
ble assignment to him of the property and all the remedies which 
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the insured had against the others for the loss. The question is, 
then, whether Armour, Plankinton & Co. were insured to the extent 
of their interests as owners of the cargo, under the policy and cer- 
tificate issued by the libelants to Morse & Co. 

The contract of insurance is found in the policy and certificate, 
supplemented by such extrinsic evidence as may be properly received 
to explain but not to contradict their terms. The policy is a running 
or floating policy, intended to cover future shipments of goods or 
produce. Its phraseology respecting the persons and interests to be 
insured is somewhat equivocal, owing doubtless to the fact that the 
words “on account of H. Morse & Co. for whom it may concern,” 
were written into the printed form adapted to insure ull persons who 
might become parties to it by indorsing their names thereon. By its 
terms, the voyage, the amount to be insured, the property, and the 
rate of premium are to be described by an indorsement upon the 
policy or in a book kept for that purpose; such indorsement to be 
approved and signed by the libelants. It is to be read as though 
the libelants undertook to insure Morse & Co. for themselves and 
those whom they might represent in procuring insurance, and also 
undertook, at the request of Morse & Co., to insure any other persons 
having an interest as owners, advancers, or common carriers whose 
names and interests should thereafter be indorsed upon the policy. 
When the names of Morse & Co. were inserted in it, it was appro- 
priate to meet ‘the different classes of transactions which an insur- 
ance by them might represent. It was such as would enable them 
to effect an insurance in their own name when they had any interest 
in the risk as advancers or carriers, or to obtain insurance for the 
owner, advancer, or carrier, and in his name, if they desired or had 
no interest themselves. Upon the correct construction, insurance 
effected in the name of Morse & Co. was to inure to the benefit of 
all concerned,—that is, for the benefit of all for whom they acted in 
obtaining insurance; and when insurance was not effected in the 
name of Morse & Co. the name of the person to be insured, with a 
statement of his interest, was to be indorsed on the policy, and he 
would thereby become the assured. Upon any other construction 
the words “ for whom it may concern” are nugatory. Insurance in 
the name of another might sometimes be desirable when Morse & 
Co. had no interest in the transaction other than that of agent for 
procuring cargoes, and insurance upon them, for others for a com- 
mission. 
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No indorsement was made upon the policy of the name of the per- 
son insured; but upon the application for the insurance the memo- 
randum of the property, the voyage, the amount of insurance, and 
the rate were entered by the libelants in the book kept for that pur- 
pose as recited in the certificate delivered by them to Morse & Co. 
The certificate and policy are to be read together, and, so read, form 
a contract between the libelants and Morse & Co. to insure the latter 
“for whom it may concern.” This was an insurance for Armour, 
Plankinton & Co. to the extent of their interests as owners of the 
cargo, because the proofs show indisputably that Morse & Co 
obtained the insurance at the request and for the protection of 
Armour, Plankinton & Co. It was also an insurance for the benefit 
of Morse & Co. to the extent of their interests as carriers and for 
advances. 

Although the general rule is that, if a policy insures the interest 
only of the person named in it, no other person can show that it was 
also intended to cover his interest, it is otherwise if the policy con- 
tains the phrase “for whom it may concern;” and under such a 
policy the intention of the person who effects the insurance deter- 
mines the application of the clause. The insurance effected by him 
insures all who have an insurable interest in the property to the 
extent of their interests, where there is previous authority or subse- 
quent ratification of an insurance obtained for them. This is so 
whether the intention of the person effecting the insurance is known 
to the insurer or not; and the persons whose interests are thus in- 
sured may sue upon the policy in their own name, and a recovery 
by one inures to the benefit of all, and bars a recovery by the others. 
the phrase ordinarily applies, however, only to those who are con- 
templated at the time of the insurance, and who then had an insur- 
able interest in the subject-matter: 1 Pars. Ins., 45; Hopper vs. 
Robinson, 98 U. S., 528; Henshaw vs. Mutual Safety Ins. Co., 2, 
Blatchf., 99; Hermann vs. Louisiana State Ins. Co., 7 La., 502; Dun- 
can vs. Sun Ins. Co., 12 La. Ann., 486; Buck vs. Chesapeake Ins. Co. 
1 Pet, 151; Rogers vs. Traders’ Ins. Co., 6 Paige, 583. 

It is not apparent how the libelants, after payment of the loss to 
Armour, Plankinton & Co., maintained any different position, in 
respect to their rights to recover against the vessel, than would have 
been occupied by Armour, Plankinton & Co. if the suit had been 
brought by them before payment of the loss. The libelants did not, 
by paying the loss, admit, in favor of the claimant, that the loss was 
one within the risk of the policy, and therefore not within one of 
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the accepted risks as a loss arising from the want of ordinary care 
in navigating the boat. They were obliged to pay the loss to 
Armour, Plankinton & Co. before they could assert any claim against 
him. When they paid it, they became Armour, Plankinton & Co. 
for the purposes of enforcing the cause of action. They would 
doubtless be precluded from maintaining an action against Armour, 
Plankinton & Co to recover back the payment unless they could 
show fraud or mistake. But it is impossible to see how this circum- 
stance can prejudice them in an action against a third person. 
Moreover, if the payment should be treated as an admission on the 
part of the libelants of their understanding, at the time, that the 
loss was one within the terms of the policy, and did not arise from 
an accepted risk, nevertheless, the evidence now is, that the loss 
arose by reason of the negligence of those in charge of the vessels. 

The decision in the court below, as appears by the opinion of the 
learned district judge, was placed upon the ground that the insur- 
ance effected by Morse & Co. was an insurance for themselves only; 
but, if otherwise, was intended by them to cover the insurable 
interest of the claimant in the cargoas a carrier; that the insurance 
therefore inured to the claimant’s benefit as well as to that of Morse 
& Co. and Armour, Plankinton & Co., and protected him to the 
extent of his liability as carrier for the delivery of the cargo to the 
owner; and that payment to the owner was, in legal effect, payment 
to him, and concluded tbe insurers from maintaining the suit with- 
out affirmative allegations and proof that the payment was made 
upon a mistake of facts. 

If Morse & Co. were the only parties insured, the libel was prop- 
erly dismissed, if for no other reason, because it does not proceed 
upon the theory that the libelants have succeeded to any rights by 
subrogation except to those of Armour, Plankinton & Co. But the 
conclusion that Morse & Co. were the only parties to the contract 
can only be reached by refusing to give any effect to the phrase 
in the policy “for whom it may concern.” That phrase is meaning- 
less if it does not mean that an insurance effected in their names is 
to extend to all for whom they are authorized to insure. If the 
policy were to be interpreted as intended to insure only those per- 
sons whose names and interests should be indorsed upon it, then 
it would read as though the phrase “on account of Morse & Co., 
for whom it may concern,” were altogether omitted. With the 
phrase inserted, it is unnecessary to indorse the name subsequently 
upon the policy, but all become parties, “for whom it may concern,” 
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to any insurance which may be effected upon their application. 
Upon any other construction of the policy it would have been 
useless to insert the name of Morse & Co. in the policy at all. 

If the libelants were attempting to enforce a cause of action 
against the claimant for a breach of his obligations as a carrier, 
and if they had insured him as carrier, as well as Morse & Co. and 
Armour, Plankinton & Co., it would seem very clear that they 
could not succeed. In such a case they would be attempting to 
reclaim moneys which they had agreed to appropriate in part for 
his indemnity against the very loss which had arisen,—a fund 
which became his to an extent commensurate with his obligations 
as a carrier as soon as the loss took place. But they do not seek 
to recover back money which they have paid him, or paid to some 
one else in part for him, in discharge of their contract of indemnity: 
They seek to charge him for negligence in destroying the property 
which has become theirs by an equitable assignment from the 
owner. 

The proofs do not show that the interest of the carrier was in- 
tended to be insured by Morse & Co. when they applied for the 
insurance and procured the certificate. If, as was thought to be 
the fact by the district judge, the premium was paid for the insur- 
ance by the claimant, that circumstance would be quite controlling 
to indicate an understanding between Morse and himself that his 
interest should be protected by the insurance. The evidence is 
that he agreed, through Morse & Co., with the agent of Armour, 
Plankinton & Co., to pay the premium as a part of the considera- 
tion of the contract for transportation. In other words, he agreed 
for $395 to transport the cargo to New York, and pay the premium 
for insurance. He paid it out of the $395 received from Morse & 
Co., and in no other way. The owners paid the premium when 
Morse & Co. were paid by them. 

Considerable evidence was elicited from the witnesses for the 
purpose of showing usage among shippers, insurers, and boatmen 
at Buffalo, to the effect that insurance procured under circumstan- 
ces similar to those in this case is understood to protect the carrier 
as well as all other persons interested in the safe transportation of 
the cargo. The evidence falls short of establishing such a usage. 
It is loose, conflicting, conjectural, and equivocal. See Donnell vs. 
Columbian Ins. Co., 2 Sum., 366; The Eddy, 5 Wall., 481; Bolton vs. 
Colder, 1 Watts, 360; U. S. vs. Buchanan, 8 How., 83, 102. So far 
as this evidence tends to show that Morse & Co., when they pro- 
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cured the insurance, intended to obtain it for the benefit of the 
carrier as well as for the owners and themselves, it is legitimate; 
but it is not persuasive, in view of the fact that the insurance was 
procured at the request of the owners, and as a condition of the 
contract for transportation, and the further fact that there was no 
conversation between Morse & Co. and the master of the Worden. 

Those considerations lead to a reversal of the decree of the 
district court. The apostles indicate that the question whether the 
claimant was guilty of negligence in the navigation of the boats has 
not been fully litigated, and that the claimant has mistakenly 
relied upon the theory, that the facts proved did not make out a 
prima facie case against him. It is therefore deemed proper to per- 
mit the claimant to apply for leave to introduce further evidence 
upon the question whether the loss arose from the want of ordinary 
care and skill in the navigation of the boats. Unless such an 
application is made within twenty days, a decree will be entered for 
the libelants in the sum of $6,175.89, with interest from May 28 
1883, with costs in this court and in the district court. 
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SUPREME COURT OF WISCONSIN. 


BUSSINGER 
VS. 


BANK OF WATERTOWN.* 


Where, in ap action against a bank to recover the value of certain life poli- 
cies, which plaintiff had assigned to it on the ground that he was in a 
state of intoxication at the time, and did not comprehend the transaction, 
the statements of the plaintiff made to the company, though differing from 
and inconsistent with such an averment, do not operate as an estoppel 
against him, so as to deprive him of the right of having the question of 
his state of mind at the time of the assignment submitted to the jury; and 
when there is any evidence of intoxication at the time, the plaintiff cannot 
be nonsuited. 

Where an action is brought to recover certain life policies, or their value, 
which had been assigned by plaintiff, on the ground that he was in a state 
of intoxication at the time and did not comprehend the transaction, if the 
evidence sustains the allegation, the contract will be rescinded, and it is 
not necessary first to bring a suit in equity to have the assignment de- 
clared void. 

The owner of a policy of insurance, issued upon the life of the assured him- 
self, may be assigned by the assured to any other person, with the assent of 
the company. 


Grorce W. Birp, for Appellant, Bussinger. 
Hartow Prasz, for Respondent, Bank of Watertown. 


Taytor, J. 
The appellant brought this action to recover of the respondent 
the value of two life insurance policies for $1,000 each, on the life of 
the appellant. One policy was a ten-year policy, and all the pre- 
miums thereon were fully paid at the time of the alleged assignment 
thereof by the plaintiff to the respondent. The other was what is 


* Decision rendered, Nov. 3, 1886.—From Northwestern Reporter. 
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called an endowment policy, payable at the expiration of fifteen years 
from the date thereof, to wit, February 7, 1886. All the premiums 
on the policy had been fully paid up to the date of said alleged as- 
signment, viz., October 13, 1883. The respondent held the posses- 
sion of these policies at the time of the commencement of this action 
by virtue of an assignment of each of said policies, made by the 
plaintiff to the bak, bearing date October 13, 1883. The only pre- 
mium paid on either of the policies by the respondent was the last 
premium on the endowment policy, payable February 7, 1886, $66.02. 
Both policies were assigned by the appellant to the bank on the 
13th of October, 1883, by written assignments executed by the ap- 
pellant under seal. The assignments were made for the purpose 
of securing the payment to the bank of several notes held by said 
bank against the father of the appellant, and such assignments were 
made at the request of his father for the purpose above stated. 
The notes for which the bank claims to hold such policies were un- 
paid at the time the action was commenced. The policies were 
duly demanded of the bank before the commencement of the action, 
and the bank refused to deliver them to the appellant. 

The grounds upon which the appellant claims the right to the 
possession of the policies or their value are the following: First, he 
alleges that when he made the assignment he was, by reason of 
drunkenness, wholly incapable of making an assignment; and, sec- 
ond, that the assignments are void in law because they were made 
to a party having no insurabie interest in the life of the plaintiff. 

The allegations of the complaint upon which it is claimed that the 
plaintiff should not be bound by his assignment, on account of the 
condition of his mind at the time the same was made, are as follows : 
“That, at the time the defendant so obtained the plaintiff's signa- 
ture to said paper or papers, the plaintiff's mind was so crazed, con- 
fused, and debilitated, and he was in such a state and condition of 
mind, to defendant’s knowledge, that he was unable to, and could 
not and did not, understand or comprehend the transaction at all, 
or what he was doing, and that he was unable to, and did not and 
could not, understand or comprehend or know what the said paper 
or papers were, or that he was making or signing any kind of trans- 
fer or assignment of said policies, or either of them, to the defend- 
ant, or to any other person, for any purpose whatever; that at the 
time last aforesaid the plaintiff's mind was so much diseased, debili- 
tated, and crazed by and from the effects of intoxicating liquors, 
then and therefore taken and drank by him, that he was, to defend- 
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ant’s knowledge, unable to, and could not and did not, at all com- 
prehend or understand what he was then doing, or the transaction 
then had, or that he was making or signing any kind of transfer or 
assignment of said policies, or either of them, to the defendant, or to 
any one else, for any purpose whatsoever.” 

Upon the trial, after hearing the evidence offered by the plaintiff, 
the learned circuit judge, on motion of the defendant, ordered that 
the plaintiff be nonsuited, to which order the plaintiff duly excepted, 
and from the judgment entered upon such nonsuit the plaintiff ap- 
peals to this court. 

Upon an examination of the evidence given on the part of the 
plaintiff, as to the condition of his mind at the time he executed the 
assignments, we are clearly of the opinion that such evidence tended 
to prove the allegations of his complaint upon the question of his 
capacity to execute such assignments at the time the same were 
made. The evidence tended to show that, by reason of his intoxica- 
tion, he was incapable of comprehending what he was doing at the 
time he executed said assignments, and was therefoye within the 
well-established rule of law that a drunkard, when in a complete 
state of intoxication, so as not to know what he is doing, has no ca- 
pacity to contract: 1 Benj. Sales (Amer. Ed. Corbin), 42; Gore vs. 
Gibson, 13 Mees. & W., 623; Cooke vs. Clayworth, 18 Ves. Jr., 12; 
Story, Cont. (4th Ed.), §§ 44, 45, and cases cited in notes; Belcher 
vs. Belcher, 10 Yerg., 121; French vs. French, 8 Ohio, 214; Jenners 
vs. Howard, 6 Blackf., 240; Mitchell vs. Kingman, 5 Pick., 431; Web- 
ster vs. Woodford, 3 Day, 90; Seaver vs. Phelps, 11 Pick., 305; Rice 
vs. Peet, 15 Johns., 503. 

It is not very seriously contended by the learned counsel for the 
respondent that the evidence of the plaintiff's incapacity, by reason 
of drunkenness, to make the assignments at the time they were 
made, was not sufficient to carry the case to the jury on that ques- 

. tion; but it is contended that the subsequent acts of the plaintiff in 
relation to the matter estopped him from now alleging his drunken- 
ness in avoidance of the assignments. The only fact shown in the 
plaintiff's evidence which is inconsistent with his claim that he was 
so crunk at the time as not tv know what he was doing, is a subse- 
quent written communication to the insurance company upon the 
subject of said assignments, in which the plaintiff states that such 
assignments were obtained from him by fraud and conspiracy be- 
tween the bank and the father of the plaintiff, and that he was told 
at the time he executed them that the assignments were a matter of 
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form, and a temporary arrangement only, for the purpose of accom- 
modating his father; and that he was induced to execute said as- 
signments by the urgent request of his father, without time to 
consider upon the matter, or take advice in relation thereto. The 
communication is set forth at length in the bill of exceptions. This 
communication, it is true, tends to throw suspicion upon the claim 
now made by the plaintiff that he was in such a state of mind at the 
time he executed the assignments as not to comprehend what he was 
doing; but is not conclusive upon that question, and, notwithstand- 
iny this communication to the company, he has the right to ask the 
court and jury to pass upon his mental condition at the time the as- 
signments were made. There is nothing in the nature of an es- 
toppel against the plaintiff by reason of this communication to the 
insurance company. It is a mere statement of appellant’s, somewhat 
in conflict with the claim now made by him on the trial, and leaves 
the truth of the matter still to be ascertained. There is no pretext 
that the defendant has been in any way affected to its prejudice by 
said statement, and in fact, it does not appear that the defendant 
knew of the statement until long after this action had been com- 
menced. The following cases, cited by the learned counsel for the 
appellant, show that there is nothing in the nature of an estoppel on 
the plaintiff by reason of the statement made by him to the com- 
pany : Husbrook vs. Strawser, 14 Wis., 403; Dahlman vs. Foster, 55 
Wis., 382; s. c., 13 N. W. Rep., 264; Warder vs. Baldwin, 51 Wis. 
450; s. c., 8 N. W. Rep., 257; Warder vs. Baker, 54 Wis., 49; s.c., 11 
N. W. Rep., 342; Guichard vs. Brande, 57 Wis., 534; s. c., 15 N. W. 
Rep., 764; Winegar vs. Fowler, 82 N. Y., 315-318. 

We think the court erred in taking the case from the jury upon the 
question of the capacity of the plaintiff to execute the assignments 
at the time the same were made. 

It is insisted by the learned counsel for the respondent that if there 
was evidence on that point sufficient to carry the case to the jury, still 
the nonsuit should be sustained on the ground that the contract is 
simply voidable, not void, and the title to the policies passed to the 
defendant by the assignments; and that no action at law will lie, 
either to recover the policies or their value, until such assignments 
are set aside by an action in equity. This court has repeatedly held 
that a contract of sale may be rescinded by either party on account 
of the fraud of the other, and, when so rescinded, he may bring an 
action at law to recover of the other party what he has paid or given 
to the other party on such contract. In this case the plaintiff had 





1887. | Bussinger vs. Bank of Watertown. 269 


received nothing on the sale of the policies, and his demand for a 
return of them was all that was necessary to a rescission of the con- 
tract of sale. We think he can maintain the action for the policies 
or their value, if he succeeds in showing the assignment was void on 
account of his drunkenness at the time of the sale. See cases cited 
by the learned counsel for the appellant on this point. 

For the error above stated, the judgment of the circuit court must 
be reversed. But the learned counsel for the appellant contends. 
that the assignments in this case are void at law, because assigned 
to a party who has no insurable interest in his life, and therefore. 
independent of the question of his incapacity to make the assign- 
ments on account of his drunkenness, he is entitled to recover upon 
that ground. As there must be a new trial in the case, where this 
point may be pressed upon the circuit court, and the point having 
been fully argued on this appeal, we feel called upon to give our 
opinion upon that question. 

We think this question has been decided against the appellant by 
this court in the following cases cited by the respondent : Archibald 
vs. Insurance Co., 38 Wis., 542; Clark vs. Durand, 12 Wis., 248; Ker- 
nan vs. Howard, 23 Wis., 108; Foster vs. Gile, 50 Wis., 603; s. c., 7 
N. W. Rep., 555, and 8 N. W. Rep., 217. There being no question 
but that the policy was originally obtained for the benefit of a per- 
son having an insurable interest in the life of the assured, the policy 
being upon the life of the assured himself, that the owner of such 
policy may thereafter lawfully assign the same to any person, with 
the assent of the insurance company, is sustained by the great 
weight of authority, and, as we think, by sound principles of law, 
See the following authorities : St. John vs. Insurance Co., 13 N. Y., 
31; Valton vs. Assurance Co., 20 N. Y., 32; Olmsted vs. Keyes, 85 
N. Y., 593; Lemon vs. Insurance Co., 38 Conn., 294-302; Fairchild 
vs. Mutual Life Ass’n, 51 Vt., 625; Clark vs. Allen, 11 R.I., 439; 
Ashley vs. Ashley, 3 Sim., 194; Insurance Co. vs. Allen, 138 Mass., 
24; Harrison vs. McConkey, 1 Md. Ch., 34; Angel, Fire Ins. § 325; 
Langdon vs. Insurance Co., 22 Amer. Law Reg., 385; Campbell vs. 
Insurance Co., 98 Mass., 381; Palmer vs. Merrill, 6 Cush., 282. 

The only case cited by the learned counsel for the appellant 
which really holds a different doctrine is Insurance Co. vs. Sturges, 
18 Kan., 93. The case of Insurance Co. vs. Hazzard (41 Ind., 116) 
was a case where the assured, after paying two annual premiums, 
announced to the company that he should not keep up the policy, 
and he declined to pay a premium then past due. Shortly after- 
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wards he assigned the policy to Hazzard for the sum of $20. The 
premium paid by the assured was $62.40. The court says : “The 
question arises whether a person can purchase and hold for his own 
benefit, and as a matter of mere speculation, a policy of insurance 
on the life of one in whose life he has no insurable interest.” 

It might well be said that the purchase of the policy in this case, 
after the holder determined not to continue it, was equivalent to 
taking out an original policy on the life of the assured. All the 
cases cited by the learned counsel in the courts of the United States 
were cases where it was evident the original policies were taken out 
for the benefit of the persons to whom they were immediately as- 
signed, and who in fact paid the premiums on the policy from the 
beginning. Taking out the policies in the names of the assignors in 
those cases was clearly a cover for acquiring a wager policy on the 
life of a person in whom the person really insured had no insurable 
interest. The language of the learned justice of the Supreme 
Court of the United States who wrote the opinion in the case of 
Warnock vs. Davis (104 U. S., 775), when considered in the light of 
the facts of the case, does not conflict with the rule laid down by 
this court and the courts above mentioned. 

Whatever objection there wight be to allowing the assignment of 
a life policy, upon which the future premiums are to be paid, during 
the life of the assured, no such objection can be fairly raised against 
the assignment of a policy upon which all the premiums have been 
paid, and the payment of the amount due is alone dependent on the 
death of the assured, nor to the assignment of an endowment policy, 
where nearly all the payments have been made. It is not an estab- 
lished rule of law that every contract is void which gives the party 
to it a pecuniary interest in the death of the other party, or of a 
third person. If that were the law, then every conveyance, will, or 
other instrument, which conveyed to another an estate in reversion, 
would be void, as the reversioner is certainly interested in the 
speedy demise of the person owning the life estate. There would 
seem to be no greater reason for holding void a sale or assignment 
of a life insurance policy, which has been obtained in good faith by 
the holder, to a third person, with an agreement on his part to pay 
the future premiums, and receive the insurance money on the death 
of the assured, than there would be for holding that a person who 
held a life estate in real property could not lease such estate for the 
term of his life to the reversioners, upon the payment of a stipu- 
lated annual rent to be paid to the party having the life estate. In 
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that case, the party taking the life lease would have just as much 
interest in the speedy death of the holder of the life estate as the 
purchaser of an insurance policy upon which annual premiums are to 
become due has in the death of the assured. 

The mere fact that a person who becomes the purchaser of a life 
policy may thereby become interested in the speedy death of the 
person to whom the policy is issued, can be no legal ground for 
holding such purchase void. In all the decided cases where such 
assignments have been held void, there has also existed the fact that 
the assignee or purchaser has taken the policy, not in good faith, 
paying the value thereof, but as a speculation upon the life of the 
party in whom he has no interest, and so the transaction has been 
brought within the rule against wagering policies. Nor are we able 
to perceive why the holder of a valid policy should be prevented 
from realizing the value of the same to him, before his death, by a 
bona fide sale or assignment thereof. Such sale or assignment may, 
in fact, be absolutely necessary in order to get any benefit of his 
policy. The holder may have paid thousands of dollars in pre- 
miums, through a long series of years,and a time may come when he 
becomes unable to pay the premiums to become due, and he must 
either sell his interest in the policy, or suffer it to lapse, and lose all 
the premiums paid. Under such circumstances, can there be any- 
thing against public policy or the law which will prevent the unfor- 
tunate holder of the policy from selling the same for the best price 
he can, and so get some benefit of his previous payments? We 
think not. The only reason for holding such sale void is because it 
gives the purchaser a pecuniary interest in his speedy death, and, as 
we have seen above, that fact alone has never been held sufficient to 
render a contract void. So far from this fact being a cause for hold- 
ing the contract void, the law of this State expressly sanctions the 
issuing of wager policies for the benefit of a married woman, and 
thus, in all such cases, gives her a pecuniary interest in the speedy 
death of the person so insured for her benefit. See section 2,347, 
Rey. St., 1878. 

But there is another ground upon which the assignment of the 
policies in this case can, we think, be upheld in case the plaintiff was 
at the time competent to make them, viz., the person for whose ben- 
efit in part they were made had an insurable interest in the life of 
the plaintiff. The evidence shows that the assignments were made 
as security fora debt due from the father of the assured to the 
bank, and so was for the benefit of the father as well as of the bank. 
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That the son has an insurable in his father, and the father in the 
son, would seem to be supported by the authorities. See Insurance 
Co. vs. France, 94 U.8., 561; Loomis vs. Insurance Co., 6 Gray, 399; 
Forbes vs. Insurance Co., 15 Gray, 249; Insurance Co. vs. Kane, 81 
Pa. St., 154; Warnock vs. Davis, 104 U. S., 775; May, Ins., § 107, p. 
1138, and cases cited: Williams vs. Insurance Co., 31 Iowa, 541; 
Mitchell vs. Insurance Co., 45 Me., 104; New York vs. Insurance 
Co., 3 Bosw., 440. 

It is held in the case of Insurance Co. vs. France, supra, that the 
relationship of the parties divests the policy of those dangerous 
tendencies which render those policies contrary to good morals; 
and in the Pennsylvania case it was held that a statutory provision 
requiring the father to support the son, and the son the father, in 
case either required the support of the other, was a sufficient interest 
to support a life policy. 

For the reason that the record discloses the fact that the plaintiff 
produced evidence on the trial tending to show that he was incom- 
petent, on account of intoxication, to make the assignments in 
question at the time they were made, it was error for the circuit 
court to nonsuit the plaintiff, and for that error the judgment must 
be reversed. 

The judgment of the circuit court is reversed, and the cause is 
remanded for a new trial. 
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UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


MARGARET HAWKSHAW 
US. 
SUPREME LODGE KNIGHTS OF HONOR.* 


Suspension or non-payment of assessments defeats the good standing of the 
member of a benevolent society, and insanity or tender to an unauthor- 
ized party will not excuse non-payment. 


Conditions of the constitution as to re-instatement must be complied with, and 
the decision of a tribunal provided by the constitution and by-laws as to 
re-instatement is binding. 


Where a widows and orphans’ benefit fund and a sick benefit fund are con- 


stituted as separate, benefits attaching to the one cannot be paid from’the 
other. 


In order to share in sick benefits the prescribed rule of reporting to the lodge 
and securing its favorable action must be followed. 


The records of the lodge cannot be contradicted by parol. 
E. G. Asay and W. C. Asay, for Plaintiff. 
James QO. Prerce and C. C. Bonney, for Defendant. 


The action was brought upon a benefit certificate, issued by de- 
fendant to the husband of plaintiff, and in which he had namedjthe 
plaintiff as his beneficiary. 

The benefit certificate was conditioned that the member should 
comply “with the laws, rules, and regulations now governing this 
order, or that may hereafter be enacted for its government,” and 
should be “ in good standing at the time of his death;” and the dec- 
laration averred that Hawkshaw had complied with all those laws, 


* Decision rendered, January 17, 1887. 
VoL. XVI.—18. 
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rules, and regulations up to the time of his death, August 21, 1884, 
and was then in good standing. 

The plea set up the suspension of Hawkshaw and his loss of good 
standing by his failure to pay in August, 1883, an assessment of 
which he had received due notice, and his failure to secure re-instate- 
ment or to pay any of several later assessments; and the replica- 
tions set up by way of excuse for such failure, the various matters 
referred to in the opinion of the court. 

The constitution of the order contained the following provisions 
for re-instatement of suspended members :— 

“Art. VII. Sec. 3.—A member of this order who has been sus- 
pended for non-payment of dues, fines, or assessments, applying to 
be re-instated, must, as a condition precedent, pay the full amount he 
is in arrears for dues and all assessments and fines charged at the 
date of suspension, but said re-instatement must be applied for and 
made within one year after suspension; provided, that all applicants 
for re-instatement, after they have been suspended for more than 
thirty days, shull furnish this lodge a favorable certificate from the 
medical examiner thereof, in form prescribed by the supreme lodge 
approved by the State medical examiners of the grand jurisdiction 
in which the lodge is situated; and provided further, thai all per- 
sons applying for re-instatement within thirty days from the date of 
suspension need not be examined by the physician, unless so or- 
dered by this lodge; a ballot shall then be ordered in all cases, and 
if a majority of the ballots casts are favorable, the applicant shall be 
re-instated, but if either the medical examination or ballot is unfa- 
vorable the applicant shall stand suspended, and can only become a 
member under the rules governing new applicants.” 

The other material facts of the case are stated in the opinion of 
the court. 

The case was tried by the court, the parties having by stipulation 
waived a jury. 


Buopeert, J. 


This is a suit for the collection of the sum of $2,000 which, it is 
claimed, accrued and became payable to the complainant from the 
defendant, on the death of her husband, William Hawkshaw, by 
reason of the terms of the benefit certificate issued to him by the de- 
fendant lodge. 

The defendant is a corporation organized under the laws of Ken- 
tucky, and one of the objects of the corporation is declared to be 
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the establishment of a “ widows and orphans’ benefit fund,” from 
which, on satisfactory evidence of the death of a member of the 
corporation in good standing at the time of his death, and who had 
complied with its lawful requirements, a sum to be determined by 
the lodge, not exceeding $2,000, shall be paid to his family, or as 
he may direct. The organization consists of the supreme lodge, 
grand lodges in States, territories, and countries, and subordinate 
lodges for local work in cities and towns. 

’ William Hawkshaw was, in his lifetime, a member of “The Star of 
the West ” lodge, one of the subordinate lodges of the order, located 
in the city of Chicago; and in June, 1881, there was issued to him 
a benefit certificate, by which the defendant agreed on his death, 
provided he was then in good standing in the order, to pay out of 
its widows and orphans’ fund to his wife, Margaret Hawkshaw, the 
sum of $2,000 in accordance with and under the laws governing the 
order. This widows and orphans’ benefit fund of the supreme 
lodge, the defendant in this case, is derived from the collection of 
assessments from the members; and one of the provisions of the 
constitution of the order is that each member shall pay an assess- 
ment made on him for this purpose within thirty days from the date 
of notice to pay the same, “and any member failing to pay such as- 
sessment within thirty days shall stand suspended. 

It is conceded that this member died on August 19, 1884, and the 
only question is, whether he was a member of the order in good 
standing at the time of his death. 

It appears from the proofs that on July 6, 1883, Hawkshaw paid 
assessment No. 121 of $1.30; that assessment No. 122 of the same 
amount, became due July 30, 1883, and was not paid by him, but 
was paid by “The Star of the West” lodge, of which he was a mem- 
ber, pursuant to sec. 7 of art. 8 of the by-laws of said lodge, which 
provide, “if any member is in arrears with one assessment at the 
expiration of thirty days, the lodge shall pay the same out of its 
general fund and attach a fine of twenty-five cents to it, and at the 
same time notify such delinquent, and he must pay the same assess- 
ment and fine within thirty days of such notice; but no more than 
one assessment shall be paid for each member.” 

On the 17th of August, 1883, Hawkshaw made default in the pay- 
ment of assessment No. 123 for the amount of $1.30, and on the 
24th of August, 1883, he was reported to his subordinate lodge as 
suspended for the non-payment of assessments, and such sus- 
pension ordered to be reported to the supreme lodge; and between 
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July 31, 1883, and at the time of Hawkshaw’s death in August, 1884, 
seventeen or mure assessments of $1.30 were made, none of which 
were paid by him, or byanyone for him. The constitution of this sub- 
ordinate lodge, “ The Star of the West,” also provides that any mem- 
ber who has been suspended for non-payment of dues, fines, or assess- 
ments, applying to be re-instated, must pay all arrears for dues, as- 
sessments, and fines charged at the date of such suspension; but 
such application for re-instatement must be made within one year; 
and in case the application for re-instatement is made within thirty 
days of the time of such suspension no medical certificate shall be 
required, unless so ordered by the lodge. That is, as I construe the 
rule (sec. 8 of art. 7), a medical examination and certificate are re- 
quired, as a matter of course, if application for re-instatement is 
made after thirty days from the date of suspension; but if made 
within the thirty days it is in the discretion of the lodge to require 
such medical examination and certificate. It ulso appears from the 
proof that from some time in June, 1883, perhaps as early as April 
of that year, Hawkshaw was mentally disordered, and at times in- 
sane, although no steps were taken to have him adjudged insane un- 
til February, 1884; from which, together with the other evidence in 
the case, I conclude that he was insane at intervals, say from April, 
1883, up to the time he was so adjudged in February, 1884. 

The records of the Star of the West Lodge show that on October 
12, 1883, a motion was made by a member of the lodge to set aside 
the suspension of Hawkshaw and re-instate him as a member, on the 
ground that he was insane at the time of the suspension, and was 
therefore unlawfully suspended. This motion was not entertained 
by the lodge, for the reason that it was made more than thirty days 
after the suspension and was not accompanied by a medical certifi- 
cate. An appeal from this action of the lodge was taken to the 
grand lodge of Lllinois, where the action was affirmed; and this rul- 
ing of the grand lodge seems to have been reported to and ap- 
proved by the supreme lodge, at least no appeal was taken from the 
grand lodge to the supreme lodge, and the action of the former 
must, therefore, be held to be final, so far as the action of the order 
was concerned. Proof was offered tending to show that the motion 
to re-instate was made_at an earlier date, and within thirty days 
from the time of the suspension, and that, for some reason, this mo- 
tion was not entered of record; but from all the testimony in the 
case I have no doubt that the motion of October 12th to re-instate 
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was the first motion made in the lodge on the subject, and that no 
earlier motion was brought before them. 

While it may possibly be allowable to contradict the records of a 
voluntary society like this, or show that such records do not fully 
disclose all the proceedings of a body which ought to be recorded, 
yet it is clear that proof of that kind must be so convincing and sat- 
isfactory as to leave no doubt but that the matter attempted to be 
interpolated into the records of the proceedings of the body actu- 
ally occurred. None of the witnesses, by whom it is attempted to 
prove this alleged earlier effort at re-instatement, speak by any date 
to strengthen or support their recollection, but simply say they are 
sure it was less than thirty days after the suspension. Other wit- 
nesses are equally certain that they attended all the meetings, and 
that no such motion was made until that shown by the records. 
Therefore, I say the proof of this motion within thirty days falls far 
short of such certainty as should be made in order to entitle it to 
supply the place of a record entry which had been neglected or 
omitted in the due course of the business of the body. It appears 
from the proof that the records of each meeting were read at the 
next succeeding meeting, and were subject to correction at such suc- 
ceeding meeting, and it seems to me almost incomprehensible that 
if a motion of as much interest as this case seems to have excited 
had been made, and yet not duly entered of record, the omission 
could have passed the next meeting unnoticed. 

But even if such a motion was made, there is no proof of any 
offer to pay the dues and assessments which were in default at the 
time of suspension. It is true there is proof of a visit made about 
the 10th of August, 1883, by Mrs. Hawkshaw to Mr. Stein, who had 
been reporter or secretary of the lodge, and statement to him of her 
readiness to pay all assessments; but that proof is wholly immaterial, 
because it appears that Mr. Stein was not then an officer of the 
lodge, and had no authority to accept payment of what was then 
due, and referred Mrs. Hawkshaw to the proper officer of the lodge 
to make such payments if she wished; but for some reason, she 
dropped the matter there and made no further attempt at payment, 
and no payment was made or offered by her to any officer of the 
lodge who had authority to accept it. So that we have the clearly 
established fact that Hawkshaw had been suspended from his mem- 
bership in this order about a year before his death for non-payment 
of assessments to keep up the very fund out of which the plaintiff 
now insists she shall be paid; but it is urged that this suspension 
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was unlawful, because he was insane at the time he made the de- 
fault for which he was suspended. 

There being no provision in the constitution or laws of this organ- 
ization which declares, either expressly or by implication, that in- 
sanity shall be any excuse for default or forfeiture in the paying of 
assessments, I can see no reason why this case differs in principle on 
this point from the numerous cases that have been decided by the 
courts, where insanity, or incapacity from sickness has been urged 
as a reason why advantage should not be taken of a default in the 
non-payment of premiums or assessments of life insurance policies, 
and in that class of cases the rule seems fully sustained that insanity 
is no excuse for non-payment: Klein vs. Ins. Co., 104 U. S., 88; 
Thompson vs. Ins. Co., ibid., 252; Wheeler vs. Life Ins. Co., 82 N. 
Y., 548; Howell vs. Life Ins. Co., 44 N. Y., 276; Yoe vs. Benefit As- 
sociation, 63 Md., 86. 

If there is any distinction to be made between these cases and the 
one now in hand, it would seem to be that this is a stronger case 
against the beneficiary, because here the jurisdiction of the lodge 
was invoked to set aside the suspension and re-instate the member, 
and the lodge denied the relief. Indeed, I think this case might be 
wholly disposed of on the ground that this being a voluntary society 
in which the standing of its members and the mode of suspending 
and re-instating them in their membership was regulated and pro- 
.vided for by the laws of the society, if the records and proceedings 
of the body show that a member is not in good standing, he must 
be bound by those records, and the action of his society in that re- 
gard, especially when he has exercised his rights of appeal, and the 
action of which he complains has been affirmed by the appellate tri- 
bunal. The society by its own laws being made the judge of the 
standing of its members, such members are bound by its action on 
that subject; and I feel very clear that the courts ought not to enter- 
tain provisionary supervision over the action of such bodies when 
dealing with heir members, except perhaps when fraud is charged 
and proven. 

It is also urged thav as this subordinate lodge has what was called 
a “sick fund,” out of which members who should be sick for a 
week's time were entitled to be paid $5 a week for not exceeding 

hirteen weeks, therefore the subordinate lodge should have applied 
enough of this “sick fund ” to pay this member's assessments to the 
supreme lodge, so as to keep him in good standing. It is a sufficient 
answer to this proposition, I think, to say that the subordinate lodge 
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assumed no such obligation to its members under its constitution or 
by-laws. It does assume to pay one assessment to save the member 
from default, and only one; and this must be re-imbursed to his 
lodge within thirty days after notice of such payment, or he will be 
in default; and it also provides for payment of fines and dues of a 
sick member out of his weekly benefits, so as to prevent him from 
being in arrears to his own lodge while sick; but it does not assume 
to keep up the assessments made for the widows and orphans’ ben- 
efit fund, out of which death benefits like this are to be paid. A 
member may lose his standing in his subordinate lodge by failing to 
pay his dues and fines to that lodge, and may also lose it by failing 
to pay the assessments of the supreme lodge for the support of the 
widows and orphans’ benefit fund, but with the payment of assess- 
ments to this fund the subordinate lodge has nothing to do except 
to pay one assessment, and this was done by payment of assessment 
No. 122, when the lodge’s entire duty to this member was per- 
formed. The “sick fund ” of the subordinate lodge, and the “ wid- 
ows and orphans’ benefit fund” of the supreme lodge, are entirely 
separate, and the subordinate has no right to apply the sick fund to 
the payment of assessments for the “ widows and orphans’ benefit 
fund.” Besides this, there is no proof that Mr. Hawkshaw was, at 
any time prior to his suspension, even in condition to be entitled to 
the sick benefits. No visiting committee had ever reported him 
sick, and no benefits had ever been allowed or directed to be paid 
him. He was at times mentally disordered during the summer of 
1873, but was about, and not even alarmingly affected till about the 
20th of September, and this attack seems to have been only tempo- 
rary at that time. 
The issues are found for the defendant, and judgment. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUPREME COUNCIL AMERICAN LEGION ) 
OF HONOR 


vs. 


PERRY anv OvTuenrs. 


HICKS, Ex’r, 
vs. 
PERRY anv Oruers.* 


A became a member of a co-operative insurance company, incorporated under 
St. 1877, c. 204, which provided that such corporations might, for the pur- 
pose of assisting the widows, orphans, or other dependents of deceased 
members, provide ‘‘for the payment by each member of a fixed sum, to 
be held by such association until the death of a member occurs, then to be 
forthwith paid to the person or persons entitled thereto.” A named as his 
beneficiary in his application for membership his wife, to whom the sum 
named in the certificate issued to him was payable, “ subject to such fur- 
ther disposal among the dependents of said A as he might thereafter direct, 
iu compliance with the laws of said corporation.” A’s wife died before 
the death of A. 

Held, That A could not by will dispose of this money to B, to whom he was 
engaged to be married, and that such bequest was void and of no effect. 


Held, That the fact that B was engaged to be married to A imposed no obliga- 
tion upon A except to carry out his contract with B, and did not, in any 
sense, by itself, make her dependent upon him, and that she did not come 
within the class of persons which, if able, he was bound by law to support. 

Where the by-laws of a co-operative insurance company provided that, in the 
event of the death of all the beneficiaries selected by a member, before his 
decease, if no other further disposition thereof be made, the benefit shall 
be paid to the dependent heirs of the deceased member, and the member 
dispose of the benefit, such disposition being rendered null and void by 


* Opinion filed, January 11, 1886.—From N. E. Reporter. 
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the statute, held, that the mother of the member, his sole heir at law, and 
dependent upon him, was entitled to receive said benefit. 


A was a member of a co-operative insurance company, and by the terms of 
the certificate issued to A, the sum of $2,000 was to be paid to B, the wife 
of A, the person named in his application, or to such person or persons as 
he should subsequently direct by will, or ctherwise, etc. B died before A, 
and the latter designated C, in his will, asthe beneficiary under the certifi- 
cate. Before the death of A, but after the issuing of the certificate, the 
by-laws of the company were amended, providing that the fund should be 
paid ‘“‘to the widow and the children of the deceased, and, if none, then 
to the father, mother, sisters, and brothers, share and share alike, or he 
may name a party at the time he becomes a member, to whom the money 
shall be paid at his death,” ete. St. 1882, c. 192, § 2, added to the class, af- 
ter the word ‘‘ orphans,” the words ‘‘ or other relatives of deceased mem- 
bers.” The by-laws creating the new class of beneficiaries were not 
enacted after the statute of 1882 took effect. 


Held, That C was not entitled to the benefit fund; and that a sister of A, 
with whom he resided, was not entitled to the fund unless she was depend- 
ent upon him for support. 


Where certain real estate and personal property of a deceased person is to be 
disposed of, it is the function of the probate court to adjudge as to the dis- 
tribution, and the superior court cannot make a decree determining what 
shall be done by the probate court. 

B. F. Bricxerr and C. H. Poor, for Augusta F. Wallace. 
S. A. Aszorr and S. H. Peart, for administrator of Betsey Perry, 


for administrator of estate of Emily A. Morse and Lydia M. Perry. 


GARDNER, J. 

The plaintiff in the first case is a corporation organized for the 
purpose of co-operative insurance, belonging to that class of cor- 
porations mentioned in Pub. St., c. 115, §§ 9, 10, and St. 1882, ce. 
195. From the report of facts it is evident that the plaintiff must 
have organized under St. 1877, c. 204, which provides that certain 
associations, of which the plaintiff is one, “may, for the purpose of 
assisting the widows, orphans, or other dependents of deceased 
members, provide in their by-laws for the payment by each member 
of a fixed sum, to be held by such associations until the death of a 
member occurs, then to be forthwith paid to the person or persons 
entitled thereto.” This is substantially the same as section 8, Pub. 
St., c. 115. The plaintiff made certain by-laws, after which Samuel 
B. Perry became a member. He named as his beneficiary in his 
application for membership his wife, Carrie E. Perry. By the terms 
of the certificate issued to him by the plaintiff, $1,000 was made 
payable to his wife, “subject to such further disposal among the 
dependents of said Samuel as he might thereafter direct, in com- 
pliance with the laws of said corporation.” Carrie E. Perry died 
before her husband. He died in September, 1882, leaving a will 
and codicil, and being at the time of his decease engaged to be 
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married to the defendant Augusta F. Wallace, to whom he be- 
queathed said $1,000. 

1. The first question raised is whether Samuel B. Perry could 
dispose of this money by will. The statute under which the plaint- 
iff is organized gives it authority to provide for the widow, or- 
phans, or other dependents upon deceased members, and provides 
that such fund shall not be liable to attachment. The class of per- 
sons to be benefited is designated, and the corporation has no au- 
thority to create a fund for other persons than the class named. 
The corporation has power to raise a fund payable to one of the 
classes named in the statute, to set it apart to await the death of 
the member, and then to pay it over to the person or persons of the 
class named in the statute, selected and appointed by the member 
during his life, and, if no one is so selected, it is still payable to 
one of the classes named. The claim that the fund is subject to 
disposition by will appears to be contrary to the scheme pro- 
jected by the statute. If the fund were subject to testamentary 
bequest, then, upon the decease of the member, it might go into 
the hands of his executor or the administrator of his estate, and 
become assets thereof, liable to be swallowed up by the creditors: 
Johnson vs. Ames, 11 Pick., 173, 181; Osgood vs. Foster, 5 Allen, 
560. 

If there were no creditors, the member by his will could divert it 
from the three classes named in the statute. In either case, this 
would defeat the purpose for which the fund was raised and held, 
and would be in direct conflict with the object of the statute for 
which the association was formed, and would set aside the contract 
entered into between the member and the corporation. In deter- 
mining this question. it is the duty of the court to construe the stat- 
ute liberally, and in such a manner as to carry out the benevolent 
purpose sought to be provided for, and in no event, unless absolutely 
required by its language, to construe it so as to defeat such purpose. 
We think, therefore, that Samuel B. Perry was not empowered to 
bequeath the fund by his last will and testament, and that the be- 
quest of the same to Augusta F. Wallace is void, and of no effect : 
Kentucky Ins. Co. vs. Miller, 13 Bush., 489; McClure vs. Johnson, 
56 Iowa, 620; s. c., 10 N. W. Rep., 217. 

The defendant Augusta F. Wallace contends that, if she is not en- 
titled to this fund under the will of Samuel B. Perry, she comes 
within the class of persons designated as “dependents” upon said 
Samuel, and should therefore be its recipient. At the time of the 
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decease of Samuel B. Perry, “a valid engagement of marriage sub- 
sisted between him and the defendant Augusta,” and by reason of 
this she claims to be dependent upon him. Until they became man 
and wife by marriage, there was no obligation upon Samuel to sup- 
port or provide for her. She does not come within the class of 
persons which, if able, he was bound by law to support. Pub. St., 
c. 84,§ 6. The mere engagement to marry imposed no obligation 
upon him except to carry out his contract with her. Their mutual 
promise to marry did not in any sense, by itself, make her depend- 
enton him. In Ballou vs. Gile, under similar by-laws to those of 
the plaintiff association, the court said : “ We think the true mean- 
ing of the word ‘dependent’ in this connection, means some person 
or persons dependent for support in some way upon the deceased.” 
If this interpretation is correct, then it is a question of fact, and not 
of law, to determine whether Augusta was dependent upon Samuel. 
If it is not correct, the superior court assumed the question to be 
one of fact, and so passed upon it. As matter of law, it is clear, 
upon the facts stated in the report, that Augusta was not dependent 
upon Samuel, as that term is used in the statute. The superior 
court having passed upon the question of fact, and found that she 
was not dependent upon him, we are bound by this decision, and 
cannot review it. As the plaintiff’s by-laws provide that, in the 
event of the death of all of the beneficiaries selected by the mem- 
ber, before his decease; if no other or further disposition thereof be 
made, the benefit shall be paid to the dependent heirs of the de- 
ceased member; and as it appears by the report that the judge 
found, as matter of fact, that the defendant Betsey Perry, the 
mother of Samuel B. Perry, at the time of his death, was a widow, 
his sole heir at law, and dependent upon him; and inasmuch as the 
above provision in said by-law is in conformity to the statute,—the 
decree of the superior court must be affirmed. 

The second case, in many respects, is similar to the one we have 
been considering. The association known as the Knights of Pythias 
was organized under the statutes, before September, 1879. One of 
the certificates of membership, granted to Samuel B. Perry in Sep- 
tember, 1879, by the association, sets out that, “in consideration of 
the representations and declarations made in his application, which 
is made part of the contract, and the payment of the prescribed 
fee, and in consideration of the payment hereafter to said endow- 
ment rank of all assessments as required, and the full compliance 
with all the laws governing the rank, now in force, or that hereafter 
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may be enacted, two thousand dollars will be paid by the” said as- 
sociation “to Carrie E. Perry, as directed by said brother in his ap- 
plication, or to such person or persons as he may subsequently 
direct by will or otherwise, and entered upon the records of the su- 
preme master of exchequer,” upon the proof of death and the sur- 
render of this certificate. The wife, Carrie, died before her hus- 
band, and he made no designation of any other beneficiary to receive 
the fund, except as contained in his last will. Before Perry died, 
but after the issuing of said certificate to him, the corporation made 
certain by-laws, relating to the payment of benefit funds upon the 
death of a member, viz.: that the fund should be paid to the widow 
and children of the deceased, and, if none, then to the father, 
mother, sisters, and brothers, share and share alike; or he may 
name a party at the time he becomes a member, to whom the money 
shall be paid at his death. If none of said persons are alive, then: 
after payment of the funeral expenses of deceased member, it shall 
be paid into the widows and orphans’ fund. St. 1882, c. 195, § 2, 
added to the classes, after the word “ orphans.” the following: “Or 
other relatives of deceased members.” Augusta F. Wallace, one of 
the defendants in the original bill, claimed these funds under the 
will of Samuel B. Perry. 

In this case the contract contemplated the making a will by Sam- 
uel. But independently of the contract the member could not 
make a testamentary disposition of these funds, as we have shown. 
The will of Samuel, although it purported to bequeath these funds, 
did not in fact accomplish it. In this respect the will was void. 
The defendant Augusta also claims that she was dependent upon 
Samuel. The superior court, as the report shows, found, as matter 
of fact, that she was not dependent upon him, and we have decided 
in the previous case that, as matter of law, the facts do not warrant 
us in determining that she was dependent upon him. Lydia H- 
Perry, one of the defendants, claims that she is entitled to part of 
these funds under the last will of Samuel. We have already passed 
upon this claim. She also asserts that she was within the class of 
persons designated by St. 1877, c. 204, and 1882, c. 195, to whom 
such benefit funds were payable, because she was the sister of Sam- 
uel. It is clear that sisters were not within any of the classes 
named in the statutes, prior to that of 1882, which was approved 
May 1, 1882. She would be included under this last statute, among 
the “other relatives of deceased members” therein mentioned. 
But this statute (passed in 1882), which mentioned widows, orphans, 
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or other dependents of deceased members as the only recipients of 
these funds, and could not deprive the person entitled to the funds 
thereby from possession of the same, could not affect the contract en- 
tered into under the statute of 1877. Before the statute of 1882 took 
affect, the statute of 1877 was in force, and the association formed un- 
der it could create funds only for the benefit of those classes named 
therein, and to those belonging to those classes alone could the benefit 
funds be paid. If the plaintiff corporation undertook to make by- 
laws in contravention of the statute, they were ultra vires, and of no 
effect: Briggs vs. Earl, 139 Mass., 473; s.c.,1 N. E. Rep., 847. It 
was a question of fact to determine whether the by-laws of the cor- 
poration including sisters of the deceased members, as a class, to 
receive the funds under certain conditions, were enacted after the 
amendment contained in the statute of 1882 took effect as law, and 
before the death of Samuel in September, 1882. The superior court 
has settled the fact, in effect, by the final decree passed therein, that 
the by-laws creating the new class of beneficiaries were not en- 
acted after the statute of 1882 took effect. The facts relating to this 
matter are not reported. 

From the time of the death of Carrie E. Perry to that of Samuel, 
the report finds that he resided with the defendant Emily A. Morse; 
and “that she depended upon him to support her, if he was able, 
and she was in need.” She had no property except real estate, val- 
ued at about $1,400, and fukniture worth about $300. We cannot 
determine from the report that she was dependent upon him, or 
that she was ever in need. This may depend upon many circum- 
stances. By the decree of the superior court it must have been 
found by the judge that she was not dependent upon him. This was 
a question of fact, to be determined by the superior court at the 
trial, and it is apparent that it was there determined in the negative. 

This disposes of all the questions argued by the three defendants, 
Wallace, Lydia A. Perry, and the administrator of Emily A. Morse. 

By the will of Samuel B. Perry, he gave various articles of per- 
sonal property to several of the defendants, and at the time of his 
decease he left certain real estate. The superior court has incorpor- 
ated in its decree the following: “That the real estate mentioned in 
the original suit should be sold, and the proceeds thereof applied to 
the payment of the debts, funeral expenses, and charges of admin- 
istration mentioned in said bill.” Although all the parties to these 
proceedings have considered this decree as within the power and 
jurisdiction of the superior court, yet we think that this belongs ex- 
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clusively to the probate court, to be there considered and passed 
upon. This decree is in effect an order determining what the pro- 
bate court should adjudge under the facts stated. This cannot be 
done by the superior court. Thecross-bill proceeds upon the ground 
that the executor of estate of Samuel B. Perry received these funds, 
amounting to $3,000, not as assets of the estate, but in trust, to pay 
the same over to the person entitled to receive them; that they were 
wrongfully paid to him; and that he does not hold them as the ex- 
ecutor of Perry. So far as the decree of the superior court relates 
to this sum, we think it should be affirmed. Decree accordingly. 
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CIRCUIT COURT OF THE UNITED STATES. 


EASTERN DISTRICT OF MICHIGAN. 


CAFFERY 


Us, 


JOHN HANCOCK MUT. LIFE INS. CO. 


An act of the legislature provided that, upon the payment of the first pre- 
mium upon a policy of life insurance, the policy should remain in force for 
a certain time for the full amount thereof, ‘‘ anything in the policy to the 
contrary notwithstanding.” 


Held, That this act might be waived by the express agreement of the parties, 
by the substitution of a non-forfeitable policy of a different character. 


The beneticiary of a policy is‘bound by all the terms of the original contract 
entered into between the insured and the company. 


This is an action upon a policy of life insurance for $1,000. The 
facts were all stipulated, and were substantially as follows:— 

(1) The defendant is a corporation, organized and existing under 
the laws of the State of Massachusetts prior to the dates of any of 
the statutes of the State hereinafter mentioned. 

(2) On the fifteenth day of November, 1880, one John F. Mills, of 
Michigan, made his written and printed application to the defendant 
for insurance on his life for $1,000, for the term of twenty-year 
endowment, and in said application agreed as follows, to wit:— 

In consideration of the agreement of said company that the policy to be 
issued on this application, if accepted, shall not be forfeited for non-payment 
of any premium, but in case of failure to pay any premium shall become a 
paid-up policy for an amount proportional to the premium paid, it is hereby 
agreed that every person accepting or acquiring any interest in said policy 
waives the benefit of chapter 186 of the laws of 1861 of ‘the commonwealth 
of Massachusetts, if it should be held that said chapter applies thereto; and 


* Decision rendered, March 15th, 1886.—From Federal Reporter. 
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agrees that said chapter shall constitute no part of said policy, and will 
accept said provision for a paid-up policy in lieu of the provisions of said 
chapter. 

(3) after the execution and delivery of said application by said 
Mills to the defendant, on December 4, 1880, it issued to him its 
policy of insurance, whereby, in consideration of the premium of 
$47.98, to be paid on or before December 4th, in every year, it prom- 
ised to pay $1,000 to said Mills twenty years from date, or, in case 
of his prior decease, to his sister, the plaintiff, sixty days after due 
notice and proof his death, deducting the premium, if any, for the 
balance of the policy year. It was further provided in said policy 
as follows:— 

After one or more premiums shall have been paid, this prolicy shall not 
become forfeited or void by the non-payment of any subsequent premium, but 
shall remain in force for an amount pro rata to the number of premiums 
paid, to wit, for one-twentieth of the amount insured for each and every 
premium paid. This contract ismade and to be performed in the common- 
wealth of Massachusetts. : 

(4) After the payment of the first premium, and the failure to pay 
the second, and on the 27th day of October, A. D. 1882, the insured 
died, and due notice and proof were made. The policy was then in 
force to the full amount if chapter 186 hereinafter mentioned applied 
thereto. Thereupon the plaintiff claimed the application of the 
statute of 1861, c. 186, and demanded the full amount of insurance, 
$1,000; but the defendant contended that chapter 186 of the Laws of 
1861 did not apply to said policy; or, if it did, that by reason of the 
waiver of the statute, and the agreement by the insured to accept 
the provision made for a paid-up policy for an amount ratably pro- 
portional to the number of premiums paid, to wit, one-twentieth of 
$1,000 for each premium paid, the plaintiff was entitled to receive 
$50, which it offered to pay the plaintiff. 

(5) Judgment is to be rendered for the plaintiff for $50, without 
costs or interest, in case the court sustains the contention of the 
defendant; and for $1,000, and interest from December 27, 1882, 
and costs, in case the court sustains the contention of the plaintiff. 

A jury was waived. 

Cuas. A. Kent, for Plaintiff. 

Atrrep Russex1, for Defendant. 

, : Brows, J. 

The question as to the applicability of the statute, and as to 
whether it was waived by the provisions of this policy. The statute 
of Massachusetts, passed in 1861, to which the policy was made sub- 
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ject, provided that no policy of insurance hereafter issued by any 
company chartered by the authority of the commonwealth shall 
become void or be forfeited by the non-payment of the premium 
thereon, etc. There follows a provision that the first premium shall 
constitute what is called a temporary insurance; and if the statute 
applied to the policy, the plaintiff, as appears by the stipulation, was 
insured to the amount of $1,000, the full amount of the policy, for 
some two years after the payment of the first premium. When he 
died he would have been entitled to receive the full amount of the 
policy, although after the expiration of what is called the temporary 
insurance the policy would become absolutely void. The second 
section of the chapter provides that if the death of the party occur 
within the term of the temporary insurance covered by the value of 
the policy, if no condition shall have been violated by the insured, 
the company shall be bound to pay the amount of the policy the 
same as though there had been no lapse of the premium, “ anything 
in the policy to the contrary notwithstanding.” 

This policy, instead of being issued in the ordinary form, provided 
specially that upon the payment of the premium the policy should be 
non-forfeitable, and should stand good for that portion of the sum 
insured which the premium represented. The policy having been a 
twenty-year endowment policy, and the first premium having been 
paid, it continued good for $50, or one-twentieth of the amount 
insured. 

The plaintiff insists that this provision of the statute could not be 
waived, and that as the period of the temporary insurance provided 
by it had not expired, she 1s entitled to recover the entire amount of 
her policy. The vital question, then, is whether it was competent 
for the parties to waive the provision of the statute in express terms. 
We have no doubt that the statute was intended to apply to all 
policies, “ anything to the contrary notwithstanding, as the statute 
expressly says; and that if the policy had been an ordinary one the 
party would have been entitled to the whole sum insured. It is 
questionable whether the policy actually issued was not a more bene- 
ficial one for the insured than the one provided for by the statute; 
because if the temporary insurance had expired, the policy, by the 
statute, became void, and nothing could be recovered upon it, 
although the first premium had been paid; but under the stipulation 
in the policy it did not become void, but only became a policy for 
the pro rata amount of the sum insured; that is, in this case, for 


one-twentieth. In this particular case it operates unfortunately for 
VoL. XVIL—19. 
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the insured, becuuse having died while the temporary insurance 
was still in force he would, under the statute, be entitled to the entire 
sum insured, whereas under this policy, as already stated, he would 
be only entitled to one-twentieth of this amount. 

The question, then, is whether it was competent for the parties to 
waive the provisions of the statute. It is objected by the plaintiff 
that the statute must apply, first, because the pleadings set up no 
such agreement, and hence none is admissible. In this connection 
she relies upon the seventeenth rule of the circuit court, which pro- 
vides that ‘in case the company or person issuing such policy shall 
rely, in whole or in part, upon the failure of the plaintiff to perform 
or make good any promise, representation, or warranty not contained 
in such policy, but set forth in any other paper or instrument in the 
hands of said insurer, the notice under the general issue shall declare 
the same, and indicate the breach relied on.” We are clearly of the 
opinion this rule does not apply to this case, as the defendant offers 
the application, not for the purpose of showing that the plaintiff has 
been guilty of a breach of warranty, but to prove what the contract 
actually was. In such case the general rule applies that all papers 
executed at or about the same time are admissible to show the 
whole agreement between the parties. The {parties are not limited 
to any one agreement under the rule, but all contemporary docu- 
ments may be admitted to show the entire agreement. 

Second. That the application in question is no part of the contract 
sued upon, as it isin no way referred to in the policy. This objec- 
tion is covered by the remark already made that all contemporaneous 
papers are admissible to show the contract between the parties. 

Third. That it cannot bind Mrs. Caffery, who never heard of it, 
and whose rights were fixed at the time the policy issued. We 
understand the rule to be that when the policy has once issued and 
taken effect, no agreement can be entered into between the insurance 
company and the person whose life is insured to the detriment of 
the beneficiary under the policy, but that the beneficiary is bound 
by the contract entered into between the assured and the company. 
While she cannot be prejudiced by subsequent agreements, she is 
bound by whatever covenant or agreement was entered into at the 
time the policy was issued. 

Fourth. The law was for the benefit of the insured, and by its very 
terms the insured could not waive this benefit. The insurer must 
pay the loss if the policy was in force as provided by the statute, 
anything in the policy to the contrary notwithstanding. We think, 
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however, that a party may waive the benefit of this statute. The 
words “ anything in the policy to the contrary notwithstanding,” in 
our opinion, were intended to apply to the ordinary forms of policies, 
which provide that there shall be a forfeiture if the premium be not 
promptly paid; but if the parties choose to adopt any other form of 
policy which shall be non-forfeitable, we think it within their power 
to agree that this form shall be substituted for the statutory form, 
and that the statute may thus be waived by the express agreement 
of the parties. 

This question came before Mr. Justice Clifford in the case of Des- 
mazes vs. Mutual Ben. Life Ins. Co., 7 Ins. Law J., 926. Desmazes, 
the husband of the plaintiff, died in 1876, after payment of the first 
premium and part of the second, and due notice and proof of his 
death were given by the plaintiff to the defendant. No further pay- 
ment of premium was made by the plaintiff. Except paying the 
premium, all conditions of the policy were fulfilled by the plaintiff. 
The court said :— 


The parties agree that if the court shall hold that the Massachusetts stat- 
ute of 1861, c. 186, applies to the contract made between the plaintiff and the 
defendants, then judgment shall be rendered in favor of the plaintiff for the 
sum of $925, with interest ; otherwise the judgment shall be for the plaintiff 
in the sum of $85.98, with interest from the same date. * * * Nothing is 
contained in the statute to indicate that the legislature intended to with- 
draw the clear right which the insured had, outside the statute, to waive the 
non-forfeiture provision if the other party consented, and to accept a differ- 
ent stipulation, of a more favorable character, in lieu of thesame. * * * 
By the express terms of the contract, the insured was at liberty to omit pay- 
ing the premiums at the times and place mentioned in the policy, and in that 
event the policy did not become forfeited or void, but became a paid-up pol- 
icy for the amount, proportioned to the premiums previously paid. Fifty 
dollars it is stipulated shall be paid in that event for every annual premium 
previously paid in fulfillment of the contract between the parties, which, as 
the plaintiff contends, tends strongly to show that the policy did not become 
forfeited, and the case does not fall within the said Massachusetts statute. 
* * * Cases often arise where a party is at liberty to waive statutory pro- 
visions in his favor, and Mr. Sedgwick lays it down, as a general rule, that 
where no principal of public policy is violated, parties may waive the provis- 
ions of astatute which, if fulfilled, would operate in their favor, and that 
proposition is fully sustained by many other authorities. * * * When the 
parties undertake in the policy itself to declare the meaning and effect to be 
given to its stipulations, they have aright to do so, except in cases where 
there is some provision in the statute to indicate an intention on the part of 
the legislature to control the action of the parties in that respect. There is 
nothing of the kind contained in the original act referred to, as it is plain 
that its terms do not apply to any other than Massachusetts corporations, 
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The court held that the provisions of the statute might be waived. 

We think it a strong authority for the proposition contended for, 
although the case went off upon the ground that the act only applied 
to Massachusetts corporations. 

The case of Farmers & Dovers’ Ins. Co. vs. Curry (13 Bush, 312) 
also holds that the statute providing that “all statements and 
descriptions in any application for the policy of insurance shall be 
deemed and held representations and not warranties,” does not pre- 
vent parties from contracting that such statements and descriptions 
shall be considered part of the contract, and warranties by the 
assured, and that any false represensations by the assured of the 
condition, situation, or occupation of the property shall render the 
policy void. The case holds, substantially, that a statutory provision 
of that kind may be waived. That this was also the construction 
given to the statute by the Massachusetts legislature is evident from 
the subsequent acts of 1881, c. 63, § 1, and 1882, c. 119, § 161, in 
both of which it was expressly provided that any waiver by the 
assured of the benefits of the act should be void. If the legislature 
had considered that the provisions of the prior act could not be 
waived, this clause would be entirely nugatory. 

It is further claimed by the plaintiff that the letter of the State 
agent to the assured estops the company from disputing the fact that 
the policy had not lapsed. But the policy expressly provides that 
no person except the president or secretary is authorized to make or 
waive contracts. The agent had no authority to put a construction 
upon this contract different from that which the law puts upon it. 

Upon the whole, we have come to the conclusion that the plaintiff 
is entitled to a judgment for $50, without costs, and as there was no 
tender made of the amount, no costs can be awarded to the defend- 
ant. 





Phenix Ins. (o. vs. Allen, et al. 


SUPREME COURT OF INDIANA. 


Appeal from the Jefferson Circuit Court. 


PHENIX INS. CO. 
vs. 
DAVID ALLEN, Jr., anp OrueErs.* 


The insured signed an application which was blank as to the location of the 
property, and the location was afterw ards, as alleged, incorrectly filled in 
by the agent. The policy corresponded with the application, and the mis- 
take was not discovered until after the loss. 


Held, That insured was entitled to aver the alleged misdescription in his com- 
pli int and to prove without asking a reformation. The act being that of 
the agent, the company was estopped from setting up the misdescription 
as a defense. 


Nrprack, J. 

This was an action by David Allen, Jr., and Frank Allen against 
the Phenix Insurance Company of Brooklyn, in the State of New 
York, upon a policy of insurance issued upon a lot of hay and other 
property, both real and personal and situate in Switzerland County 

The action was commenced in the Switzerland Circuit Court, but 
the venue was afterward changed to the court below. 

The complaint was in three paragraphs. The first and third 
paragraphs counted upon the policy of insurance, alleging the loss of 
the hay and some other personal property by fire. 

The second paragraph was in form a complaint upon the policy 
of insurance, but alleged a mistake in its execution, and asks a 
reformation in accordance with what was claimed to have been the 
true inteation of the parties. This paragraph was held to be an 


* Decisiou rendered, January 25, 1337.. 
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equitable proceeding and triable by the court alone. Demurrers to 
each paragraph of the complaint were severally overruled. 

The first and third paragraphs were submitted to a jury for trial. 

After the evidence was concluded, the circuit court instructed the 
jury to return a verdict for the defendant on the first paragraph, 
which they accordingly did. But upon the third paragraph the ver- 
dict was for the plaintiffs, and they had judgment on the verdict. 

Error is assigned upon the overruling of the demurrer to the third 
paragraph of the complaint and upon the refusal of the circuit court 
to grant a new trial. 

The third paragraph of the complaint charged that the plaintiffs 
were, on the 9th day of May, 1884, the owners of a forty-acre tract 
of land in section five (5), in township two (2) north, of range three 
(3) west, on which had been erected and were standing, a one-story, 
shingle-roof, frame and log dwelling-house, and a shingle-roof, frame 
granary; that on the same day the plaintiffs were, as lessees, occupy- 
ing and cultivating a tract of land containing one hundred and eighty- 
four acres in section ten (10) in the same township and range 
belonging to another person; that at the same time the plaintiffs 
were the owners of twenty-five tons of hay, two horses, and a con- 
siderable amount of other specifically described personal property, 
situate and kept in a barn located on said leased tract of land in 
said section ten (10); that on said 9th day of May, 1884, one Clif- 
ford Fish, who was the agent of the defendant, visited the plaintiff at 
said barn on said section ten (10), and proposed that the defendant 
would issue to them a policy of insurance against loss by fire and 
lightning on their said destructible property, which he then saw 
and examined, for the aggregate sum of $760, to run from the first 
day of May, 1884, for the term of five years; such policy of insur- 
ance to be issued in consideration of the sum of $11.50, for which 
the plaintiffs might execute their promissory note payable on the 
first day jof; May, 1885; that the plaintiffs accepted the offer thus 
made to them, and executed to the defendant their promissory note 
for $11.50, payable on said first day of May, 1885, and signed an 
application for a policy of insurance to be issued in accordance with 
the agreement which had been entered into concerning the same; 
that said application, when it was signed and delivered to the said 
Fish, was blank as to the location of the property on which the policy 
of insurance was to be issued; that in this blank condition the said 
Fish delivered the application to one Adison Works, of the city 
of Vevay, who was the local agent of the defendant for the county 
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of Switzerland; that the said Works without the knowledge or con- 
sent of the plaintiffs, filled up the blank in said application so as to 
make it appear that the personal property as well as the buildings to 
be included in the policy of insurance, was situate upon their forty- 
acre tract of land, in section tive (5) herein above referred to; that, 
with the blank so filled up, the said Works transmitted such appli- 
cation to the defendant’s office, in the city of Chicago, in the State of 
Illinois; that the defendant thereupon issued to the plaintiffs a policy 
of insurance upon the property mentioned in the application, in 
accordance with the original agreement with Fish, except that the 
personal property was erroneously described therein as situate in 
section five (5) instead of in section ten (10),—following in that 
respect, the description of it given by the said Works as it was by 
him wrongfully written into the application; that the personal prop- 
erty covered by said policy of insurance except the two horses, 
being at the time situate upon the said section ten (10), as the said 
Fish well knew, was on the twentieth day of November, 1884, de- 
stroyed by fire, of which the defendant was duly notified; that the 
plaintiffs did not know until after the greater part of the property 
insured was so destroyed by fire that such property was described 
in the policy of insurance as situate upon section five (5), as herein 
above set forth. 

It is claimed that this paragraph of the complaint was bad upon 
demurrer, upon the ground that it was a complaint, in part, upon a 
written contract, and in part upon a parol contract, which latter con- 
tract had been merged into and superseded by the written contract; 
also upon the ground that it rested the right of the plaintiffs to re- 
cover upon extrinsic facts to be proven by parol evidence varying 
and contradicting the alleged written contract of insurance. 

No rule of law is more firmly established than the one which 
declares that a parol agreement is merged in and superseded by a 
subsequent written agreement embracing the same subject-matter 
It is equally well settled, as a general rule, that parol evidence is 
inadmissible to either vary or contradict a, written instrument. 

It is also true that the locality in which goods are kept is an im- 
portant element in a contract of insurance, and that ordinarily it 
must be made to appear that the property was at the place designa- 
ted in the policy when it was destroved: 1 Wood Fire Ins., sec. 47, 

But no one of these rules is applicable to the case made by the 
paragraph of the complaint under consideration. The averments of 
this paragraph, were to the effect that the words on the face of the 
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application, which gave a false description of the location of the per- 
sonal property afterwards destroyed by fire, and which caused a mis- 
description of such location to be inserted in the policy of insurance, 
were written into the application by an agent of the defendant, 
without the knowledge or consent of the plaintiffs, and hence never 
became a part of the application which the plaintiffs signed, and for 
which they were in any manner responsible. If this misdescription 
of the location of the personal property was so written into the appli- 
cation without the knowledge or consent of the plaintiffs, it was a 
fact which they were entitled to aver in their complaint, and to prove 
at the trial without asking a reformation either of the application or 
of the policy of insurance issued upon it. The writing into the appli- 
cation the alleged misdescription in question by the defendant’s 
agent, without the knowledge or consent of the plaintiffs, estopped 
the defendant from setting up such misdescription as a defense to 
the action. These general principals governing actions on policies 
of insurance are well recognized by numerous authorities: 1 
Wood Fire Ins., sec. 49; May Ins. sec. 141; Amer. Cent. 
Ins. Co. vs McLanathan, 11 Kans., 533; Lynchburg Fire Ins. Co. vs. 
West, 76 Va., 575; Combs vs. Hannibal Ins. Co., 43 Mo., 148; 
Planters’ Ins. Co. vs. Meyers, 55 Miss., 479; Planters’ Ins. Co. vs. 
Sorrels, 1 Baxt., 352; Woodbury Savings Bank vs. Charter Oak Ins. 
Co., 31 Conn., 517; Carpenter vs. Providence Washington Ins. Co., 
2 Am. Lead. Cases 865, 16 Pet., 495 (41 V. S., Bk. 10., L. ed., 1044); 
Rowley vs. Empire Ins. Co., 36 N. Y., 550; Plumb vs. Cattaraugus 
Co. M. Ins. Co., 18 N. Y., 392; Insurance Co vs. Wilkinson, 13 Wall., 
222 (80 U. S., bk. 20, L. ed., 617). 

Evidence was introduced, and instructions to the jury were given 
and refused, and the cause was in all respects tried in accordance 
with the general principles governing actions on policies of insur- 
ance above enunciated. There was also evidence tending to sus- 
tain the verdict, and hence no sufficient reason has been shown for 
a reversal of the judgment. See North British & Mercantile Ins. Co. 
vs. Crutchfield, Ind.. S C., Jan., 1887. 

Judgment is affirmed with costs. 





1887.] Masonic Mut. Benefit Ass'n vs. Burkhart. 


SUPREME COURT OF INDIANA. 


Appeal from the Marion County Superior Court. 


MASONIC MUTUAL BENEFIT ASSOCIATION 
vs. 
MARY BURKHART.* 


In case of benefit societies the original beneficiaries named in the certificate 
may be changed with the consent of the insured and the society in Indi- 
ana. The beneficiary acquires no vested rights until the death of the mem- 
ber. In this respect such an association differs from an ordinary life 
company. The consent of the beneficiary is not necessary to such a 
change. 


Mrrcneti J. 

This suit was brought by Mary Burkhart, to recover on a cer- 
tificate of membership issued by the Masonic Mutual Benefit Society 
of Indiana, to Michael Burkhart. It appears from the averments in 
the complaint that the society is a domestic ‘corporation, organized 
under the laws of this State. Itis described as a charitable organiza- 
tion for the mutual benefit of its members. A copy of the certificate 
is set out in the complaint. The certificate shows that the benefits 
to accrue from the membership thereby created were to be payable 
to Mary Burkhart, wife of Michael Burkhart, or to the legal repre- 
sentatives of the latter. The complaint avers that on the twenty- 
first day of February, 1883, by an arrangement between Michael 
Burkhart and the society, the original certificate was canceled and 
surrendered up, and a new certificate taken in its stead. Under the 
substituted certificate, the benefits were to become payable to 


* Decision rendered, January 26, 1887. 
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Michael Burkhart, Jr., a son of Michael Burkhart, the insured. It 
is alleged that the cancellation of the original, and the substitution 
of the new certificate in its stead, were both without the knowledge 
or consent of the plaintiff. Payment of all dues is alleged, and it is 
averred that Michael Burkhart died a member of the society. It is 
further alleged that an assessment, according to the terms of the 
certificate and the rules of the society at the time of the death of 
Michael Burkhart, would have produced $2,500, and that that 
amount was paid over to Michael Burkhart, Jr., on the substituted 
certificate, without the plaintiff's knowledge or consent. Judgment 
is demanded for the sum so paid. 

The question is, do the facts set forth in the complaint constitute 
a cause of action? On behalf of the appellant, it is argued, in 
effect, that a designated beneficiary in a certificate of membership of 
a society organized for charitable purposes, or for the mutual benefit 
of its members, may be changed, subject to the organic law and the 
regulations of the society; and that, as it appears from the aver- 
ments in the complaint that a change was actually made by the 
society and the member to whom the certificate sued on was issued, 
it must be presumed that the change was made in consonance with 
duly adopted rules and regulations of the society, and the law then 
in force. 

That beneficiaries may be changed in cases of policies or cer- 
tificates of membership issued by societies such as the one here con- 
cerned is settled by the decisions, as well as by statute, in this State: 
Section 3,850, Rev. St., 1881; Presbyterian ete. Fund vs. Allen, 106 
Ind., 593, and cases cited. In this respect the rules governing poli- 
cies issued by ordinary insurance companies are not controlling 
when applied to certificates of membership in an association such as 
that here involved. By becoming a member of such a society, the 
holder of a certificate acquires the power of appointment, in respect 
to the fund to be accumulated and paid at his death. Compliance 
by the member with the conditions of membership entitles the bene- 
ficiary appointed to receive the benefits provided by the certificate 
and rules of the society. This power of appointment is to be exer- 
cised ir. conformity with the rules and regulations of the association, 
and the law under which it has its existence. The rights and lia- 
bilities of the members are fixed by such rules and regulations as 
enter into the constitution of the company, as provisions of its 
charter and by-laws such rules as become part of the law governing 
the ass»ciation. 
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In the act of March 2, 1879, in relation to beneficiary societies, 
it is provided, among other things, that “all such benefits, claims, 
or interest, made for the benefit and protection of the wife, child, or 
children, or dependents of parties so insured, or members of such 
society so organized and incorporated, shall be for the sole use and 
benefit of the parties named as beneficiaries in the policy or cer- 
tificate of membership issued by such society.” . Section 3,850 enacts 
substantially, that such certificates of memberships shall be regarded 
as a contract between the member and the society, and authorizes 
the association to change the name of the beneficiary named in such 
certificate on such terms and conditions as may be agreed to by the 
parties to the contract. Upon the enactment of this statute its pro- 
visions became part of the charter or constitution of the company. 
Thenceforth ali concerned were bound to take notice that a change 
in the name of a beneficiary, in a certificate issued by an association 
such as the appellant, might be made by the association and the 
member, upon such terms and conditions as might be agreed upon. 

The complaint avers that Michael Purkhart procured the society, 
in which he held a certificate of membership, to change the name of 
the beneficiary from Mary Burkhart to Michael Burkhart, Jr., on the 
21st day of February, 1883. Thereupon the certificate sued on was 
canceled and surrendered up. This was in strict accord with the 
power conferred upon the society and the member by the statute 
above referred to. The general rule applicable to beneficiary or 
charitable associations is that the beneficiary acquires no vested 
rights to the benefits which are to accrue upon the death of a mem- 
ber until the death of the member occurs. During his lifetime the 
member may therefore exercise the power of appointment, without 
other limits or restrictions except such as are imposed by the 
organic law, or by rules and regulations of the society duly adopted 
in compliance therewith: Splown vs. Chew, 60 Tex., 532; Aid 
Association vs. Lewis, 9 Mo. App., 412. Ballou vs. Giles, 50 
Wis., 614. 

The essential difference between a certificate of membership in a 
beneficiaty association and an ordinary life policy is that in the 
latter the rights of the beneficiary are fixed by the terms of the 
policy, while in the former they depend upon the certificate and the 
rights of the member under the constitution and by-laws of the 
society. In the one case the rights of the beneficiary are fixed and 
vested from the moment the policy takes effect; in the other they 
are subject to such changes as the law of the association authorizes 
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the member to make. All that a beneficiary has during the life- 
time of the member, owing to his rights of revocation, is a mere 
expectancy, dependant upon the will and pleasure of the holder of 
the certificate. This expectancy is not property: Durian vs. Central 
Verein, 7 Daly, 168; Tennessee Lodge vs. Ladd, 5 Lea., 716; Swift 
vs. Benefit Ass’n, 95 Ill., 309. 

The act of 1877, which became part of the fundamental law of the 
society, imposed no limit upon the choice which the member or cer- 
tificate-holder might make, except that the change of beneficiaries 
should be upon such terms and conditions as the member and the 
association should agree to. The complaint avers that a change was 
agreed upon. It is assumed, however, because the change was 
agreed to, and made without the original appointee’s consent, that it 
did not affect her right to recover. This assumption is erroneous. 
The law did not require her consent. As she had no vested interest 
in the fund to be accumulated and paid upon the death of her hus- 
band—nothing but a mere expectancy—the law affected certificates 
issued before it took effect the same as those subsequently issued. 
Having seen that the law in force at the time the change was made 
expressly authorized the change to be made, we must presume that 
the change was made in the manner provided by law, and by the 
rules and regulations of the society made in conformity therewith: 
Presbyterian etc. Fund vs. Allen, supra; Hecks vs. Perry, 140 
Mass., 580. 

If any rule or regulation of the society, which it had the power 
under the law to adopt, in respect to the terms and conditions of 
such change, has been violated in making the change, it became 
necessary for the plaintiff, suing on a changed certificate, to aver 
and prove the fact. 

The demurrer to the complaint should have been sustained. 
Judgment reversed, with costs. 





Phenix Ins. Co. vs. Prati et al. 


SUPREME COURT OF MINNESOTA. 


PHCNIX INS. CO. 
Us. 
PRATT anp AnoruHer.* 


Local insurance agents are liable for losses arising from negligent omissions 
on their part, in departing from instructions of their superiors in the man- 
agement of the trust committed to them. 


Where a local agent received instructions from a State agent of the company 
(whose authority included the supervision of risks taken by the local 
agents, and the power to order the cancellation of the same) desiring him 
‘to relieve the company ” of a certam risk ‘‘ as soon as possible,” which the 
local agent failed to do, but, instead, answered by letter requesting ‘‘ that 
the policy might run to expiration,” which would occur a few days later, 
and stating that it would be an accommodation to him to allow it to so 
run, and thereafter, within four days, the insured property was burned, 
before opportunity for reply, held sufficient evidence that he understood 
the instructions of his superior to be a direction to cancel, and a recognition 
of the authority of the latter to so order. 


Lusk & Bunn, for Phoenix Ins. Co., Appellant. 
Hammons & Hammons, for Pratt and another, Responden/s. 


; VANDERBURGH, J 

The defendants were local agents for the plaintiffin the city of 
Anoka, conducting insurance business in its behalf from June, 
1881, until some time after March 4, 1885. They had also been en- 
gaged in a general insurance business for many years before. In 
April, 1883, the defendants, as such agents, issued a policy in 
behalf of plaintiff, to the First National Bank of Anoka upon 
the Anoka City Mill for one year, which was thereafter renewed 
from year to year, and was in force in March, 1885, when the mill 
was burned. In July, 1884, the plaintiff appointed one Otto Greely 


—_— 


* Decision rendered, February 11, 1887, 
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special State agent and adjuster for the company in Minnesota, 
and duly notified the defendants of such appointment. His duties 
were not specially mentioned or defined in his commission, or in 
the notice to aefendants, but the evidence shows that they were 
generally known and recognized among insurance agents, and, in 
addition to the adjustment of losses, consist chiefly in the super- 
vision of the business of and risks taken by the local agents of 
the company, including the renewal and cancellation of policies. 

This action is brought against the defendants to recover damages 
for their alleged neglect to cancel the policy in question, in pursu- 
ance of instructions of Greely given before the fire. The defendants 
admit and testify that on the twenty-eighth day of February, 1885, 
Greely wrote to them as respects the policy in question, “I wish 
you would relieve us of this risk as soon as possible;” stating also 
in his letter that he had just learned from two special agents who 
had recently inspected the Anoka City mill, that it was a very un- 
desirable risk. Greely testifies, on the other hand, that he used the 
words, “ You will please cancel our policy at once;” but, as the letter 
was not produced at the trial, the notice must be taken to have 
been as defendants testify,—the principal question to be determined 
on this appeal, being whether the court should have directed a ver- 
dict for the plaintiff upon the evidence in the case. 

1. The fire took place four days after the receipt of the letter by 
the defendants, and no good reason appears why they might not 
have canceled the policy within that time if they had been disposed 
to; and if, under the circumstances, the letter of Greely ought to be 
construed as an instruction by an authorized superior agent to can- 
cel the policy, the defendants are liable. They were bound to the 
exercise of good faith and reasonable diligence in discharging the 
duties which they owed to their principal; and to make good any 
loss or damages arising from any negligent omission on their part 
in departing from the instructions of their superiors in the manage- 
ment of the company’s business intrusted to them: Franklin Ins. 
Co. vs. Sears, 21 Fed. Rep., 290. 

2. There is upon the evidence no question but that Greely was in 
fact authorized to order the cancellation of policies by the local 
agents. But the defendants claim they had no notice of this fact, 
and did not understand that his agency included such authority: 
They admit, however, that they understood that he had general 
authority over the business, except to order the cancellation of risks 
in their hands, and he had previously, on several occasions, examined 
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their books, and given directions as to risks, and forbidden renewals. 
Though he was styled “special State agent for the company,” it is 
apparent that his agency was general as respects the supervision of 
risks taken by the agents over whom he was placed, and it would 
be their duty to obey his instructions in respect to the same. The 
defendants had not known of cases where State agents had canceled 
risks, but they knew of no limitation upon his authority in the prem- 
ises which prevented the exercise of it. and their neglect to comply 
with the request or direction contained in his letter of February 
28th was placed by them on entirely different grounds. 

In their reply to his letter dated March Ist, they say the risk 
would expire April 19th, and ask if he (Greely) could not allow it to 
run to expiration, and add that they disliked to cancel it, and that it 
would be an accommodation tothem to allow it to run. This letter was 
not received by Greely until after the fire, which occurred on March 
4th. On the morning previous to the fire, they received a letter 
from the general western agent at Chicago stating that Greely had 
reported his action in reference to the cancellation of the risk in 
question, and that the risk was considered unsafe and undesirable, 
and coinciding with his opinion that the company ought “ to retire 
from the risk.” This, to our minds, did not abrogate or supersede 
the action of Greely, but was a recognition of Greely’s right to can- 
cel, and an approval of his action. He might well assume that 
Greely had better means of information on the subject. Being a 
superior officer, he might have interfered; yet it is clear that he 
was not disposed to do so, but left Greely’s direction in full force. 
It is evident that the defendants were unwilling to cancel, and 
believed that their superiors were mistaken as to the danger, and 
they therefore desired delay, at least till the result of further cor- 
respondence or investigation. But, as they received no authority 
or encouragement for such delay from the company, the delay was 
in the mean time at their risk if a fire should occur. 

It is clear from their letter in response, written immediately on 
receipt of his letters, that they regarded the latter as a direction to 
cancel, and this is confirmed by their conversation with him after 
the fire; and it would seem plain from the uncontradicted evidence 
that there was really no misunderstanding by them either as to the 
scope of his authority or the meaning of his letter. The company 
had a right to act upon its own investigation, and upon information 
derived from other sources than through them; so that if the agents, 
from a mistaken view as to the safety of the risk and the wisdom 
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of canceling it, or for any cause personal to themselves as agents 
of the company, delayed acting, it was at their own peril. 

3. It is also urged by the respondent, that it does not appear that 
the plaintiff has lawful authority to do business in this State, nor 
that the defendants had in their hands money of the plaintiff with 
which to repay amount of the unearned premium. As respects the 
first of these objections, the plaintiff was bound by the policies 
which these agents procured (Ganser vs. Fireman’s Fund Ins. Co., 
25 N. W. Rep. 943); and it would clearly have a right to require 
them to cancel and discontinue such risks, and they were of course 
bound by its orders in any matter affecting its liability upon. the 
same. And as to the second objection, the defendant did not in 
their reply to Greely, or in any communication with him, place their 
omission to cancel the policy on any such grounds, but the excuses 
made were of an entirely different nature, and there was no claim or 
pretense that they did not have sufficient funds of plaintiffs in their 
hands, derived from premiums, to pay the amount in question, 
which must have been small, as the policy had nearly expired. No 
prominence appears to have been given to this point in the court 
below. 

We are of the opinion that there should be a new trial. Order 
reversed. 





Bowlin vs. Hekla Fire Ins. Co. 


SUPREME COURT OF MINNESOTA. 


BOWLIN ) 


Us. ) 


HEKLA FIRE INS. co.*) 


Where a policy of insurance contained a provision that, when a loss occurred 
under it, ‘‘ the assured should forthwith give notice in writing of said loss 
to the company, and within thirty days thereafter render a particular 
account and proof thereof,” which was made a part of the contract, a local 
agent who is simply authorized to fix rates of insurance and countersign 
and deliver policies, subject to the approval of the company, has no au- 
thority to waive such provision of the policy. : 


Hawsins & Oxpensure and S. F. Wurrs, for Bowlin. 
Lusk & Bunn, for Insurance Company. 
VANDERBURGH, J. 

The policy of insurance sued on, contains a provision that, when 
a loss occurs under it, the assured “shall forthwith give notice in 
writing of said loss to the company, and within thirty days there- 
after render a particular account by separate items and proof there- 
for, signed and sworn to by the assured,” as therein specially set 
forth. This is one of the provisions which are expressly made part 
of the contract, to be resorted to in order to determine the rights 
and obligations of the parties. It is also provided that payment of 
a loss “shall be made within sixty days after the proof of the same 
required by the company shall have been made by the assured and 
received at the home office, and the loss shall have been ascertained 
and proved in accordance with the terms and provisions of this 
policy,” unless the property be replaced, or the company shall give 


* Decision rendered, February 21, 1887. 
VOL. XVI.—20. 
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notice of its intention to rebuild, etc.; and compliance with these 
provisions is made essential to a right of recovery under the 
contract. 

The several provisions above referred to must be read together, 
and it is manifest that compliance therewith on the part of the 
assured as to time, as well as in other respects, is a necessary 
condition precedent to the right of recovery, unless a waiver on 
the part of the company is shown: Smith vs. Insurance Co., 1 Allen, 
297; Home Ins. Co. vs. Lindsey, 26 Ohio St., 348; Gies vs. Home 
Ins. Co., 12 Minn., 285 (Gil., 183); 2 Wood Fire Ins. Co., § 488. 

In the case at bar no notice of the loss is shown to have been 
given, nor was any proof of loss forwarded to the company, until 
long after the expiration of the time provided therefor by the policy. 
The plaintiff, however, relies upon the alleged waiver of the condi- 
tions and requirements of the policy. 

The evidence to establish such waiver consists solely of certain 
alleged statements and assurances of the local agent who took the 
risk, and through whom the policy was issued, made to the attorney 
of the plaintiff in conversations between them within the thirty days 
next succeeding the fire. The court below determined that the 
company was bound by the language and conduct of the local agent 
in the premises, and the jury found for the plaintiff. 

The authority and duty of the local agent, as proved by the 
plaintiff himself on the trial, shows very clearly, we think, that he 
was not a general agent of the company, and that his authority did 
not extend to the adjustment or settlement of losses, and that he 
had no power to bind the company as respects such proceedings 
under the policy. The proofs must necessarily be forwarded to the 
“home office,” and delivering to the local agent would not bind the 
company; and there is nothing in the policy or in the evidence ad- 
duced by plaintiff tending to show that he had any authority or 
responsibility in respect to any negotiations or transactions between 
the assured and the company about the proof or settlement of the 
loss. The plaintiff's evidence shows, and there is no testimony in- 
consistent with it, that he had authority to issue policies and fix 
rates subject to the approval of the company, and that his instruc- 
tions were to have nothing to do with a loss except to report it. 
There is nothing to show that the plaintiff's agent understood the 
facts differently. What foundation is there, then, for any claim on 
his part that he was misled by the company, or that it had waived 
the stipulations in the policy? There is nothing in the evidence 
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tending to prove that the eompany had clothed the agent with ap- 
parent authority to act for them in the adjustment of losses, unless 
it could be inferred by the issuance of policies, and the fact that his 
duties are not expressly defined or limited therein. The mere 
assumption of authority by the agent, and reliance. thereon by the 
plaintiff, will not strengthen the case in the absence of evidence of 
authority conferred or recognized by the company: Bush vs. in- 
surance Co., 63 N. Y., 531; Marvin vs Wilber, 52 N. Y., 270. 

In Underwood vs. Insurance Co. (57 N. Y. 504), where the- local 
agent was held to have bound the company by his language and 
conduct, it appeared that he had previously been allowed to adjust 
and pay losses without first consulting the company, and that he 
appeared to have acted for the company in reference to the particu- 
lar loss, with its knowledge and sanction. The grounds upon which 
Goodwin vs. Insurance Co. (73 N. Y. 492) is distinguished from 
Bush vs. Insurance Co., supra, show that these cases do not conflict. 

It may, perhaps, be doubted, whether it can reasonably be 
inferred from the evidence, that the agent intended to speak in 
behalf of the company, or as their agent, in what transpired 
between him and the plaintiff; but, be that as it may, it is clear 
that the evidence of the latter affirmatively shows that the agent 
was not, in fact, authorized to act for the defendant in proceedings 
relating to the adjustment, and fails to disclose any act or conduct 
of the lefendant from which such authority might reasonably be 
inferred by policy-holders. In the matter of the original contract, 
and while the property, which is the subject of it, continues in ex- 
istence, the local agent must be deemed to be possessed of certain 
incidental powers, by virtue of which he may waive certain condi- 
tions in the policy. But when the subject of the risk is destroyed, 
and the assured asserts a claim against the company, the proceed- 
ings to establish and enforce such claim are not impliedly embraced 
within the scope of his agency. It is not to be presumed in the 
absence of express authority or conduct on the part of the company 
from which it may be implied, that the local agent is empowered to 
suggest a different mode of settlement, and bind the company to a 
different line of procedure from that designated in the policy: 
Lohnes vs. Insurance Co., 121 Mass., 439; 2 Wood Fire Ins., § 420; 
Bush vs. Insurance Co., supra. Of course a different rule would 
prevail in the case of a general agent or others employed in the de- 
partment of the company’s business, embracing the adjustment and 
settlement of losses. 
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2. The provisions of the insurance law of 1868, c. 22, were 
superseded by the act of 1872, c. 1, upon the same subject. The 
last-named act covers the same ground, and was intended to embrace 
all the provisions applicable to the subject. Section 8 of the last- 
named act defines who shall be deemed to be agents of insurance 
companies, and provides that nothing in the act shall be construed 
to imply that an agent has any power to bind a company not ex- 
pressly or by necessary implication given him by the company. 
The question here under consideration is not, therefore, affected by 
the statute. Order reversed. 





Lancashire Fire Ins. Co. vs. Niil. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Franklin County. 


LANCASHIRE FIRE INS. CO. 


vs. 


N. had insured a mill through B. in the Clinton Company. On August 9th 
the mill burned down ; on August 10th N. notified B. of the loss, who then 
telegraphed N. to come to his office, where he informed him that, on August 
1. the Clinton Company had ordered the policy on the mill canceled, and 
that he, B., had placed the risk with the Lancashire Company, for which 
he was also the local agent. N. objected to surrendering his Clinton policy, 
but was induced to do so on the representations of B. that the Lancashire 
Company was good and safe. Proof of loss was made to the Lancashire 
Company, and suit brought to recover the insurance. The Supreme Court 
reversing the court below, Held, that it was error to have permitted the 
case to go to the jury; that under the plea of non est factum there was no 
evidence of the execution and delivery of the policy ; that no considera- 
tion had passed, and that the action of B. was a fraud on the defendant 
company; that the Clinton policy was valid up to the time when Bb. 
induced N. to surrender it, and therefore there could have been no transfer 
of the risk until after the 9th, when the fire took place. 


F. M. Kimwett, Esq., and Messrs. Suarp & Atieman, for Plaintiff in 
Error. 

Joun Stewart, Esq., for Defendant in Error. 

Gorpon, J. 

This case is all wrong. In the very outstart, under the defendant's 
plea of non est factum, it was the plaintiffs business to prove the 
execution of the policy sued upon, but this was not done; nevertheless 
the court, notwithstanding the defendant’s objection, admitted it and 
sent it to the jury, with the instruction that they should treat it as 
the defendant’s deed if they found that it was countersigned by 
Brown and Beggs, and if they were also satisfied that these persons 
were the company’s agents. In this there was double error, for 
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neither was the execution of the policy proved, nor the agency of 
Brown and Beggs. “It purports,” says the court, “to have been 
signed by Henry Robinson, the United States manager, and counter- 
signed by Brown & Beggs at Harrisburg. Mr. Nill tells you that 
it was received by him from Mr. Brown, of the firm of Brown and 
Beggs, and that Brown & Beggs claimed to he the general agents 
of the company at Harrisburg; he treated with them assuch. Then 
you are told further that the adjuster, or one representing himself 
to be the adjuster of the company, came here and saw Mr. Nill in 
reference to the fire.” All this, however, is assumption without 
evidence for its support. We have examined the testimony in vain 
in order to discover such proof as would warrant the submission of 
such statements to the jury. There is nothing to show that either 
Henry Robinson or Brown & Beggs had any authority whatever 
to sign or countersign the defendant's policies. In this branch of 
the case, therefore, the plaintiff signally failed, and the court should 
so have instructed the jury. But admitting the execution of the 
policy, and the agency of Brown and Beggs, and still the plaintiff 
was not entitled to the verdict. 

The court directed the jury to determine whether Brown and 
Beggs were not acting as agents as well for the plaintiff as for the 
Lancashire Company. Of this, however, there was no evidence— 
the very contrary. Nill obtained the Clinton policy from these 
agents, and paid them the premium through the medium of the 
post-office, and never had a personal interview with either of them 
until the 11th of August following. Mrs. Nill had no agent but her 
husband, nor was any other necessary. She desired no change; the 
Clinton policy was perfectly good, and could not be canceled with- 
out notice to her, and neither she nor her husband knew of the 
action of Brown & Beggs until the date above mentioned, which 
was after the loss, when these men imposed alike on Nill and the 
defendant by inducing him to surrender the Clinton policy and 
accept the one now in suit. 

A brief history of this transaction is found in his affidavit of 
August 17, 1882, wherein Nill testifies: “On Friday morning the 
11th instant, I took the 8.23 A. M. train at Greencastle for Har- 
risburg, arriving there about 11 A. M. I went from the depot to 
Brown & Beggs’ office, where I was obliged to wait until after 
12 M. before I saw said Mr. Brown. Mr. Brown came to the office. 
He had to tell me the Clinton Insurance Company had, about 
August 1st, 1882, canceled their policy on the said mill, and that he 
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had put us in the Lancashire Fire Insurance Company, but he 
neglected to notify us of the change. I then asked him if it would 
make any difference in the exchange, or whether our rights would 
be affected or prejudiced by the exchange. He, the said Brown, 
said it would not, as the company he had put us in was a first- 
class company. I then gave him, the said Brown, the said Clinton 
policy, and he gave me the Lancashire policy. This was the first 
notice we had received of any change or any desire for a change.” 
From what is here said, and it accords strictly with his evidence 
given on the trial of the case, it is very clear that Brown’s previous 
action was without warrant from the assured, and it will, we pre- 
sume, hardly be pretended that, had Nill, on August 11th, re- 
fused to surrender the Clinton policy, Brown’s pretended cancella- 
tion of it would have released that company from its obligation to 
Mrs. Nill. But if the Clinton policy was still in force on August 
11th, 1882, two days after the fire, the action of Brown & Beggs, in 
the delivery of the Lancashire policy as a substitute for that of the 
Clinton Company, was a mere attempt to shift the loss from the 
company upon whom it had fallen, to the other, which, at the time 
of the fire, had assumed no responsibility. It requires no argument 
to show that this could not be done, and that the attempt to 
accomplish a design of this kind was a fraud on the defendant. 
Neither does it appear from the evidence that the defendant received 
&® premium as a consideration for its policy. The court allowed 
the jury to infer that as Brown & Beggs were agents for both the 
companies as well as for Mrs. Nill, and as, on cancellation of the 
first policy, the unearned part of the premium must be refunded, 
therefore these agents received this money thus due the plaintiff, 
and paid it on the Lancashire policy. This might have been so, 
but as there was no evidence of it, the court ought not to have de- 
vised and sent to the jury a theory that had no foundation in fact- 
Following the regular order of business, the return premium would 
not be payable to the insured until the policy had been surrendered, 
and, of course, until after that time there was nothing in the hands 
of Brown & Beggs belonging to the plaintiff which could be paid to 
the defendant. 

Thus, however, we view the case, we discover no foundation of 
fact on which it can rest, or which would warrant a submisssion of it 
to the jury. 


The judgment of the court below is reversed and a new venire 
awarded. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF PENNSYLVANIA. 


CHARLES B. BROCKWAY, Apm’r or Becxwirs S. 


Brockway, 
vs. 


CONNECT:CUT MUTUAL LIFE INS. CO. or 
Hartrorp, Conn.* 


Where a policy of life insurance is issued in consideration of the declarations 
and representations made in the application for the same, and the pay- 
ment to the company of the premiums by A, assuring the life of B for the 
term of the whole continuance of his life and providing for the payment 
on the death of B of the sum assured ‘‘to the said assured, his executors, 
administrators, or assigns,” the beneficiary, assured, or promissee under 
said policy is A, the party who made the application and paid the pre- 
miums, and not B, who is but the life insured. 

The right of action on such a policy upon the death of B is in A, and not int 
the legal representatives of B. 

The fact that shortly after the date of the policy B indorsed upon it an as- 
signment of the same to A, to which the company was not a party, is an 
unimportant circumstance and but an ex parte transaction between A and 
B themselves, and cannot have the effect of changing the contract rela- 
tions under the policy issued, existing between A, the assured, aud the 
company. 


Action of debt on a policy of insurance for $10,000, issued by the 
defendant at the application of one Danie] F. Seybert, on the life of 
Beckwith S. Brockway, and which policy contained, indorsed upon 
it shortly after it was issued, a written assignment thereof by Brock- 
way to Seybert, but which assignment had never been presented to 
or approved by the company; demurrer by the defendant “that in 
ard by the declaration and the policy (and assignment thereof) 
therein mentioned and declared upon, it is not shown or made man- 
ifest that any cause or right of action ever arose, accrued, or existed 
in favor of the legal representatives of Beckwith S. Brockway, de- 
ceased,” to which demurrer the plaintiff filed a joinder in demurrer. 

B. F. Huaues and Joun G. Freeze, for Plaintiff. 

W. S. Purviance, Esq., Contra. 


* Opinivu filed, February 6, 1387.—From Pittsburgh Lega! Journal. 
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Acuesson, D. J. 

This suit is upon a policy of insurance on the life of Beckwith S. 
Brockway, issued upon the written proposal of Daniel F. Seybert, 
setting forth the latter’s desire to effect the proposed insurance, and 
that he had an interest to the full amount thereof in the life of said 
Brockway. To the inquiry, “for whose benefit the assurance is 
proposed ?” the written answer was, “Daniel F. Seybert.” The 
original annual premium and the second annual premium—the only 
ones ever paid—were both paid by Seybert. By the terms of the 
policy the defendant company promises and agrees “to and with the 
said assured” to pay the sum insured “to the said assured, his ex- 
ecutors, administrators, or assigns,” etc. 

The proposal and answers are expressly made part of the policy 
and all are embodied in extenso in the plaintiffs declaration. The 
demurrer raises the question whether the right of action is in the 
plaintiff, the administrator of Beckwith S. Brockway, deceased, or in 
Daniel F. Seybert. The question is to be solved by ascertaining the 
person meant by the term “assured” as the same is used in the policy. 

Now, as already stated, and as clearly appears on the face of the 
papers constituting the contract, Daniel F. Seybert was the applicant 
for the policy, in his proposal therefor claimed to have an interest 
in Brockway’s life to the entire amount insured, was the declared 
beneficiary, and paid the premiums. In the absence, then, of any- 
thing indicating a contrary intention, the conclusion is irresistible 
that Seybert was the assured and promisee. The point, indeed, is 
ruled by the case of Connecticut Mutual Life Insurance Company vs. 
Lucius, 108 U. S., 498. The policy of insurance sued on there and 
the one in suit here are inform precisely alike, and in their material 
facts the two cases do not differ. 

That some two months after the date of the policy an assignment 
from Brockway to Seybert was indorsed thereon, seems to me an 
unimportant circumstance. The insurance company was not a 
party to that assignment and never approved it. It was altogether 
an ex parte transaction. Therefore, it cannot have the effect of 
changing the contract relations of the parties; nor does it import 
their mutual understanding of their contract. At most, it indicates 
only that Seybert and Brockway conceived it to be necessary that the 
policy should be so assigned. 

I am of opinion that the declaration does not disclose any cause 
or right of action existing in the plaintiff, and that the demurrer 
must be sustained. 
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UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF LOUISIANA. 


j 
vs. > 
\ 
/ 


QUEEN INS. CO.* 


Where the insurance was procured by the mortgagee on his own interest and 
the policy, by mistake, was made in the name of the mortgagor, this error 
will not be allowed to defeat it, but equity will reform the contract, and 
direct the payment of the insurance money to the mortgagee. 


In Chancery. 


B. R. Forman, for Complainant. 
J. Av. Rozier, for Defendant. 


Parvee, J. 

This cause came ort to be heard upon the bill, answer, exhibits, 
and evidence, and was argued; and, it appearing to the court that 
the complainant, Peter Fink, owned a debt secured by mortgage, 
and had paid taxes on the property insured and described in the 
bill, exceeding in the aggregate $700, and did make a contract of 
insurance of said mortgage interest with the defendant for said 
amount of $700, and that the policy, by mistake, was made in the 
name of Mrs. A. S. Lacey, the owner, as the assured, instead of in 
the name of said Peter Fink, the real contracting party, and whose 
mortgage interest was intended to be assured; and it appearing 
that the mortgaged property was destroyed by fire during the 
term of the policy, to the loss of the said mortgagee of over $700; 
and that itis against equity to permit the defendant to set up its 
mistake and the actions of Mrs. A. 8. Lacey, who was no party 


* Decision rendered, January 24, 1885. 
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to the contract, to defeat the claim of insurance under said con- 
tract,—it is thereupon and therefore ordered, adjudged, and 
decreed by the court that the policy of insurance dated twentieth 
of April, 1881, issued by the defendant to Peter Fink, be reformed: 
so as to read as follows in its substantive parts, to wit :— 

The Queen Ins. Co., of Liverpool and London, England, in consideration of 
twelve 50-100 dollars paid to it by Peter Fink, do hereby insure said Peter 
Fink to the amount of seven hundred dollars against loss or damage by fire on 
the one-story, frame, shingled dwelling-house, $625, fences, $45, cistern, $30, 
situated on east corner Chestnut and Homer Streets, in New Orleans, to secure 
and protect his claims secured by mortgage lien and privilege upon the said 
property to the amount of seven hundred dollars, within and for the term of 
one year from the twentieth of April, 1881. 

Anditis further ordered, adjudged, and decreed that the defendant, 
the Queen Insurance Company, of Liverpool and London, England, 
do pay to the said plaintiff, the said sum of $700, with 5 per cent per 
annum interest from the twentieth of January, 1882, until paid, 
and the cost of this suit, to be taxed by the clerk of the court. 
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LOWER COURT DECISION. 


RELIEF AGAINST FRAUDULENT JUDGMENT. 


Luzerne, Pa., Common Pleas. 


BROCKWAY, ADMINISTRATOR, 
vs. 


ETNA LIFE INSURANCE COMPANY.* 


In 1870 suit was brought by “A,” as administrator, on a policy of life insur- 
ance. In the same year an alleged will of the decedent was proved, letters 
granted to ‘“‘B”’ and those to ‘‘A” revoked. In 1881 ‘“B” sued on the 
same policy. This action was tried or its merits and judgment in favor of 
the defendant entered in 1875. A writ of error was taken to the judgment 
and non-prossed by the supreme court in 1876. Pending this suit ‘ B” 
was removed from his office as executor by decree of the Orphans’ court in 
1873, and letters of administration c. t. a., d. b. n. granted to ‘ A,” who, 
however, was not substituted on the record. All the files of the case have 
disappeared. In 1885 the register of wills, upon proceedings before him, 
vacated the probate of 1870 and declared the will a forgery. ‘A”’ then 
teok arule upon the defendant to plead in the original suit brought by 
him in 1870. The defendant then filed a discontinuance of the swt and 
release of the cause of action executed by the plaintiff under seal in 1881. 
On petition by ‘‘A” for a rule to show cause why this discontinuance 
should not be stricken off, setting forth that he had no recollection of 
signing such a paper, and that if he did execute it it must have been when 
he was intoxicated — Held. 

That ‘‘A” must still be regarded as the administrator of the decedent. 


That under all the cirenmstances the rule must be denied, without prejudice, 
however, to the right of the plaintiff to proceed by bill in equity. 

While courts of common pleas, upon a rule to show cause, ete., have all the 
powers of courts of chancery to relieve against judgments obtained by 
fraud, yet the better practice, particularly in cases where the judgment 
was not by default or by confession on a warrant of attorney, would seem 
to me to send the party to his bill in equity. 

iit at aS Ae eS ce eh Bi a eae 

* Decision rendered, June 15, 1886. 
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Sur motion of plaintiff to show cause why discontinuance shall not 
be stricken off. 
B. F. Huaues, for rule. 


J. V. Darwina, con/ra. ~ 
Dreuer. P. J. 


Beckwith S. Brockway died in 1869, and on the 17th day of 
December of that year letters of administration upon his estate 
were granted to the plaintiff by the register of wills of Luzerne 
County, and in October, 1870, the present suit was brought on a 
policy of insurance issued by the defeudant upon the life of said 
Beckwith S. Brockway. In November, 1870, a paper purporting to 
be the will of the deceased was produced before the register and 
probated, and letters testamentary were granted to Daniel F. Sey- 
bert, who was named therein as executor and legatee. The letters 
of administration, previously granted to the plaintiff, were, of course, 
revoked. On the 6th of March, 1871, Seybert brought suit, as 
executor to his own use, against the Autna Life Insurance Company, 
to No. 287, April term, 1871, on the same policy of insurance upon 
which the present suit is based. That case was referred to Judge 
Hand, who was then a practicing attorney. The report of Judge 
Hand in favor of the defendant was filed May 22, 1874, and same 
day exceptions thereto were filed. June 10, 1875, the exceptions 
were dismissed and judgment entered for the defendant, on the 
report of the referee. The case went to the supreme court on 
writ of error, and judgment of non pros. entered there March 19, 
1876. The remittitur was filed here January 27, 1886. On the 13th 
day of December, 1873, Daniel F. Seybert was removed from his 
office of executor by order of the Orphans’ Court, and on the 6th day 
of January, 1874, the register granted letters of administration 
de bonis non, cum testamento annexo to the said Charles B. Brock- 
way. Brockway was not substituted as plaintiff in the suit com- 
menced by Seybert, as executor, so far as the record before me 
shows. That suit was, however, proceeded in, as above stated, 
to final judgment, and judgment of non pros. in the supreme 
court, on plaintiff's writ of error. So the matter rested until 1885, 
when a petition was presented by the heirs of Beckwith 8. Brock- 
way, to the’ register, setting forth that the alleged will was a forgery, 
and praying for a rehearing, and that the decree admitting the 
same to probate should be vacated. The register, on hearing, 
vacated the decree, and pronounced the alleged will a forgery 


and nullity. Thereupon the plaintiff ruled the defendant to plead 
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in the present suit. The defendant then, on the 31st day of 
October, 1885, filed in the prothonotary’s office a paper of which the 
following is a copy :— 

Charles B. Brockway, administrator of Beckwith S. Brockway, deceased, vs. 
tna Life Insurance Company, of Hartford. No. 932, November Term, 1870, 
In Common Pleas of Luzerne County. 

For a valuable consideration by me received, from the tna Life Insurance 
Company, I hereby discontinue the above suit, and forever release the said 
Company from all claims and demands under any and all policies of insurance 
issued by said company upon the life of Beckwith 8. Brockway, deceased. 

Witness my hand and seal this 5th day of November, 1881. Witness 
present, C. B. Brockway, [SEAL.] 

R. BUCKINGHAM. Adm. of B. S. Brockway, deceased. 

The plaintiff now presents his petition and asks for a rule on 
the defendant to show cause why the discontinuance entered on 
the filing of the above-mentioned paper should not be stricken 
from the record. The petition sets forth “that the petitioner has 
no recollection of ever having signed such a paper; that if such 
& paper was signed by him at any time it must have been done 
at a time when he was under the influence of liquor and not able 
to appreciate the nature of his act or the force and effect of the 
paper signed, or to understand the contents thereof; that he 
never, when in the possession of his faculties and capacity to 
reason, signed the said paper; that had the same been presented 
to him at a time when he was in the possession of his faculties 
he would have utterly refused to sign it; that at the time when 
the paper purports to have been signed he was in the habit of 
drinking to excess, and was frequently disqualified from attend- 
ing to business by reason thereof; that the said paper, if genuine, 
was obtained by fraud; that the petitioner never received any 
consideration of any kind or character whatsoever for signing or 
executing said paper and that the same, if it had been executed 
by the petitioner under circumstances which might have bound 
him, would have been a fraud upon the heirs of B. S. Brockway, 
deceased, for whom he was acting as administrator aforesaid, and 
must have been known to be so by the defendant. 

The power of the court to hear and dispose of the matters 
alleged by the plaintiff, upon a rule to show cause, is not denied; 
but the defendant contends that the case presented is one that 
should be referred to the equity side of the court for the reasons:— 

I. That the applicant is not the administrator. It is argued 
that as the original letters of administration granted to the plaintiff 
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were revoked on probate of the alleged will, he should have taken 
out new letters when the register revoked the decree admitting 
the will to probate. In the brief of counsel it is said, “If the rule 
is granted he will be enabled to occupy the position of adminis- 
trator without appointment, without sureties, and ‘without oath. 
Although he still stands in the position (which he has occupied 
since January, 1874) of administrator c. t. a, he now. seeks to 
represent the estate in a different capacity, and one in which he 
is relieved from the obligation of an oath and the responsibility 
of sureties.” The revocation of the decree admitting the will to 
probate was not a revocation of the letters of administration de 
bonis non granted to the plaintiff. He is still the administrator 
de bonis non, and I take it, in a suit by or against him, it would 
not be necessary to add to his title of administrator the words 
de bonis non. So, in any act he might do, describing himself as 
administrator would be sufficient. Indeed, the paper upon which 
the discontinuance was entered is signed by the plaintiff as admin- 
istrator simply. The will having been declared void the assets are 
to be administered and distributed under the intestate law. 

II. It is contended that the plaintiff, by virtue of his office of 
administrator de bonis non, c. t. a. became a party to the suit 
commenced by Seybert, executor, and that the proceedings 
therein, after the dismissal of Seybert and the appointment of the 
plaintiff, were actually carried on by him, and, therefore, the judg- 
ment in that suit is conclusive against him. It seems there was 
no formal substitution of the plaintiff, but it is contended that after 
the dismissal of Seybert and the appointment of the plaintiff, the 
legal presumption is that all subsequent steps in the cause were 
taken by him, he being the only person legally entitled to act. 
The plaintiff says this question does not arise on the present 
motion; that it may arise and be disposed of, if the discontinuance 
is stricken off, under the plea of former recovery. Whether the 
judgment in the suit commenced by Seybert, executor, is con- 
clusive against the plaintiff, may depend upon parol evidence, as 
I understand the files are missing. It may be necessary for the 
defendant to prove, if such be the fact, that the plaintiff did appear 
in that suit and was heard before the referee and in court. This 
may become a very important question; indeed, it is manifestly 
important; and it seems to mé, especially as the papers have been 
mislaid or lost, it can be much better and more satisfactorily 
investigated before a master than on a trial before a jury. That 
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judgment had stood unimpeached for ten years before the insti- 
tution of the proceeding before the register to have the decree 
admitting the alleged will to probate revoked, during all which time 
the plaintiff either was or should have been a party to it in his char- 
acter of administrator de bonis non. 

It was decided in Cochran vs. Eldridge (13 Wr., 365) that the 
court of common pleas have the right to exercise all the powers 
of chancery to relieve against judgments obtained by fraud by 
rule to show cause. Judge Mitchell, in his excellent work on 
motions and rules, referring to the case of Cochran vs. Eldridge, 
says: “Notwithstanding this decision, however, it has not been 
usual to exercise equitable jurisdiction in this form, except as 
already stated, over judgments by default, or by confession on 
warrant of attorney; and it is not likely that a more extended 
practice would be encouraged, since the grant of equity powers, 
which are ample, and offer some facilities for the protection of the 
rights of parties which the common-law procedure does not, and 
especially since it has been held that an application to the court 
to open a judgment is not a bar to a subsequent bill in equity 
for the same relief: Wistar vs. McManes, 4 Sm., 318.” In view 
of the complication in this case, growing out of the different suits, 
and of the long delay in moving to bring the present suit to an 
issue, it seems to me this is a very proper case for a bill in equity, 
and the motion for a rule is not allowed. 

The motion for a rule to show cause is denied, without prejudice, 
however, to the plaintiff to proceed by bull in equity. 





